Questions & Answers from the

FY 2010 Section 202 & Section 811 NOFA Webcast


Legal Related Issues
Question:  There is language in the Section 202 Notice of Funding Availability (NOFA) about the nonprofit applicant not being an instrumentality of public bodies and/or a tribe. Is it permissible to have staff from a tribally designated housing authority sit on the nonprofit board of the sponsoring agency?

Response:  The 202 NOFA is concerned about control of a nonprofit by a public body or a tribe.  Merely having the same individual serve on the nonprofit and the TDHA in itself does not mean the nonprofit is an instrumentality of a public body or tribe.  The NOFA specifies where the nonprofit is “associated” with the public body or tribe it must pass certain requirements.  The requirements are that the public body or the tribe cannot have majority operational funding nor majority control of the nonprofit.  In addition, the 202 NOFA requires there to be a legal opinion affirming that the nonprofit is not an instrumentality or agency of the public body or tribe.

Economic and Market Analysis 
Question:  Do we base our calculation on units that have come online since 1999?   And do we include need survey information for all of the projects, or just the ones built since 1999?

Response:  Yes, all assisted units in the county should be counted, not just the available units.  Yes, HUD uses the number of rental assisted units provided since 1999 in the unmet needs calculation that are used to assign points.  The answer to the last question varies. HUD likes to have as much occupancy and waiting list information as possible from existing units.  However, if an area has not had a lot of additions to the inventory since 1999, surveying units built before is helpful. 

Question:  Is it 62+ or 75+ years in calculating the number of income eligible elderly households.  
Response:  For the allocation formula, HUD uses the 62 and older number of one-person very low-income renter households with housing conditions. Unmet need is defined as the units in the proposed project divided by the number of very low-income elderly one-person renter households age 75 and older with housing conditions, as of the 2000 Census, minus the number of project-based subsidized rental housing units (HUD, RHS, LIHTC, or any state or local subsidized program) that are affordable to very low-income elderly provided in the area since 1999. The number of unmet need is used in the unmet needs ratio which determines the number of points. 

Question:  In calculating the number of income eligible very-low income elderly households for a HUD 202 application, can the Sponsor utilize the household data available with a MSA, rather than the County.  The County in question is located in a MSA.  80% of the current HUD 202 units in this County are occupied by tenants that last resided in another County in the MSA.
Response:  When it comes to calculating the unmet need and the unmet needs ratio used to determine the number of points awarded, the analysis is always conducted at the county level. 

Fair Housing and Equal Opportunity
Question:  In Exhibit 3(i) of the application outline there is 1 point for exceeding the Section 3 requirements, what types of things that exceed the Section 3 requirements is HUD looking for here in order to award that point.

Response:  Applicants must describe, to the greatest extent feasible, the activities that will provide economic opportunities to low- and very-low income persons in the area in which the project is based.  The description must also address the extent to which the activities that the applicant undertakes are focused on improved access to skills training, building, and strengthening of partnerships with community-based organizations, and increased collaboration with federal, state, and local entities. 
Question:  For the Job/Creation Employment Rating Factor, what is considered to be on a “long-term” basis?

 

Response:  The Section 202 and 811 NOFAs require applicants to describe the activities that will create sustainable economic opportunities for low- and very-low persons on a long-term basis.  For the purposes of these NOFAs, applicants should address how the proposed activities will be supported beyond the development phase.
Site Selection & the Environmental Review Process
Question: What are the submission requirements that will evidence compliance with the applicable environmental requirements?

Response: In relationship to environmental requirements, applicants are required to submit:

1. Environmental Site Assessment (ESA): Phase I ESA, and if determined necessary, all associated information related to contamination.

2. Historic Preservation: letter to SHPO and reply or if no reply, a statement thereto.

3. Asbestos information.
4. An Environmental Report. 

Question:  According to the 202 NOFA, please provide a clarification on who is to complete the 4128 Sample Field Notes Checklist (SFNC) from form HUD 4128.  This seems to exceed the specification of ASTM 1527.05, placing the completion and liability for completion outside of the ESA contractor.  Is this to be completed by the ESA contractor or the sponsor/applicant?  

Response:  All applicants are required to provide an Environmental Report. The Environmental Report should be based on the criteria and environmental parameters as specified in the NOFA.  For the purpose of the Environmental Report, applicants are to use form HUD 4128 as a reference tool that provides information on the criteria HUD uses to determine the environmental acceptability of a site.  Your Environmental Report is to cover the relevant topics in the SFNC from form HUD 4128. Do not complete form HUD 4128 and SFNC (Sample Field Notes Checklist), as that is a HUD responsibility.
HUD does not mandate the format of the Environmental Report - it may be incorporated within the Phase I ESA or submitted as a separate document.  

HUD has required Environmental Reports as well as Phase I ESAs since 2000 for all of its multifamily insurance program projects.  The three general practices for submitting Environmental Reports to HUD for these programs are:

· Separate Phase I ESA and Environmental Report prepared by the same EP.

· A Phase I ESA with an embedded Environmental Report prepared by an EP, as a separate section, appendix or annex to the Phase I ESA.

· A Phase I ESA prepared by the EP and an Environmental Report prepared by a separate entity. HUD has no specific requirement as to the qualifications of the entity that prepares the environmental report, but, ideally the entity should have knowledge of Federal environmental procedures in general and HUD environmental procedures in particular.
The entity that completes the Environmental Report should have at least a general understanding of the parameters of the preliminary environmental review at application stage as specified in the NOFA.  However, HUD does not require the Environmental Report to be exhaustive in nature. For example, the Environmental Report should note if the project site is next to a major noise generator such as an interstate highway.  This can be determined by means such as site visit or the review of the State highway map or from information that is available under a city or State “Little NEPA” document.  Then, if the applicant so desires, it can provide more data such as traffic counts or can even perform a complete noise assessment using the HUD Noise Assessment Guidebook.  However if the applicant just goes to the point of noting that the site is close the interstate, HUD will note this in its preliminary environmental review and may add any additional information that it has on the interstate’s noise levels.  HUD generally will not complete the noise analysis unless and until the applicant gets a grant award.  At this time, HUD may contact the grantee for additional information, such as determining the size of a wetland on the site or providing a “Little NEPA” document, if available.
It is the responsibility of the HUD staff to comply with the National Environmental Policy Act and the Related Laws and Authorities.  This compliance shall be documented by HUD using the form HUD 4128 and Sample Field Notes Checklist (SFNC), with attachments as necessary.  HUD staff will prepare preliminary compliance based on:

· information supplied by the applicant in the application, such as the ASTM E 1527-05 Phase I ESA, a Phase II ESA if there are RECs and/or VECs, 
· sustainability information, 
· the Environmental Report.  
· site visit performed by HUD staff.  
· experiential knowledge that HUD may have about the site.  
Note:  At the application processing stage HUD staff only does a preliminary review.  HUD will complete its compliance requirements on the 4128 and SFNC only for applications receiving approval. HUD may request additional information from successful applicants at that point in time. 

Question:  Does HUD have a time period by which it must provide its final site approval after an award is made?  (Concern is that if sponsors proceed with predevelopment activities and incur significant expenses for plans, 3rd party reports, and site control, and HUD finds site unacceptable; OR a HUD delay in approval prevents sponsors from meeting site control requirements and puts sponsors at risk of losing the site or not meeting the HUD project timeline.) 
Response:  The Department will complete its environmental review prior to the issuance of the Firm Commitment.  To eliminate the possibility of an unacceptable finding, HUD strongly recommends that applicants evaluate the site to ensure that it meets HUD’s environmental requirements. 
Question:  The NOFA states that HUD can reject an application if HUD does not concur with Phase I conclusions and a Phase II was not conducted.  What are standards for verifying if Phase I “determinations are reasonably warranted”?
Response:  If, as required by the NOFA, the Findings Section of the Phase I ESA properly lists and discusses: all recognized environmental conditions (REC), suspect RECs, historical RECs and/ or de minimis conditions (with all such terms as described in ASTM E 1527-05), as well as vapor encroachment conditions (VEC), suspected VECS, or instances where VECs cannot be ruled out (pursuant to ASTM E 2600-10); and if the Opinions Section of the Phase I ESA discusses each of them and provides sufficient, scientifically logical justification that each is not a REC, VEC, or a VEC cannot be ruled out, as applicable, HUD would rarely disagree with such Opinion.  Of course if any can’t be ruled out, a Phase II ESA must be included with the application.

Readiness: 
Question:  Can a professional cost estimator be the proposed general contractor or the architect?  If no, what are the required credentials for the “professional cost estimator”?
Response:  No.  To avoid an identity of interest, development team members generally serve only one role in the development of the project.  Under the Section 202 and Section 811 program, a development team member such as the (general contractor or the architect) may not serve as the cost estimator.  If however those professionals are not a part of the development team, then yes, they can serve as the cost estimator.  Specific to the second part of this question, HUD cannot provide specific selection criteria.  

Question:  Exhibit 4(c)(iv) indicates a sources and uses budget needs to be submitted if non-capital advance financing has been committed. Can HUD provide more guidance as to what needs to be addressed in the sources and uses budget.  In particular, is there a form or format that HUD would like applicants to use? Would pages 3 and 4 of the 92013 application form be acceptable?  If non capital advance financing has not been committed, is a detailed budget still required?
Response:  HUD does not require or restrict the use of any particular format or form when responding to this exhibit. The applicant must determine the format and the level of detail necessary to evidence the requirements of this exhibit. Use of form 92013 has not been approved for this stage.  Lastly, if non capital advance financing has not been committed, the detailed budget submission is not applicable.  
Question:  If sponsor donates land or receives in-kind contributions, is that considered “non capital advance permanent financing” and therefore allows sponsors to provide the sources and uses budget and potentially receive the 2 points available? 

Response:  The donation of land or any financial assistance outside of the capital advance funds is considered as “other funding” and thus non capital advance financing.  If such funding has been committed and if the applicant would like to be considered for points related to a detailed budget and leveraging, the applicant must provide the information consistent with the requirements of the applicable exhibit. 
Question:  The NOFA calls for a letter from a professionally licensed architect stating that the schematic plans and outline specs are complete and in accordance with HUD's Minimum Property Standards and 2 points are available if this is completed.  At what point in the review process will HUD review the plans and specs, will it be a part of the application review or will it occur after award?

Response:  HUD’s review of the plans and specs will occur after award.
Question:  The NOFA indicates that if additional funds above the capital advance are required that we have to include cost estimates by a professional estimator.  We anticipate building within the capital advance.  My question is the scoring criteria award 2 points for having the cost estimates included in the application.  Will we lose these points if we build within the capital advance and don't have to include the cost estimate?  This seems to penalize sponsors who plan to build within the capital advance amount?

Response:  The Department is incentivizing sponsors that are able to leverage Capital Advance funding and secure other funding towards the development of the project.  In a case where project costs can be covered by the calculated amount for capital advance funds, securing other funding sources will result in a savings and reduce the amount of Capital Advance funds necessary for the project.  If a sponsor has not secured any non capital advance permanent financing and intends to build within the maximum Capital Advance amount provided, the incentive is not applicable and zero points will be awarded. 
Question:  Will the cost of the professional cost estimator and/or the architectural cost of preparation of the plans and specs be reimbursable if the project is awarded?

Response:  Yes.  If a predevelopment activity is wholly related to the development of the proposed Section 202 and Section 811 project, reasonable related cost is reimbursable.
Question:  I would like to know how we are to differentiate readiness which allots six points if a project has design review and four points if it has everything else but not that. In our area few if any cities have a design review process.  If the project has all approvals necessary to get going (nothing standing in its way), shouldn't the project be awarded the full six points?

Response:  Yes, if the evidence provided in exhibit 4d(iii), indicates that no action is required by the local governing body and a building permit can be issued in order for the project to proceed to development.  
Question:  Can you define “design review”?  Design review in our region refers to the process of review by the municipality of the building’s physical design, elevations, site plan, colors, etc.  Is this HUD’s interpretation, or does it mean plan review, which is a review of all the drawings of the building in preparation of issuance of the building permit.

Response:  The definition for design review is based on the requirements established by the municipality where the project is to be located.

Supportive Services 
Question:  Memorandum of Understanding for Services: If a subsidiary of the sponsor is the coordinator of supportive services to 202 projects (provides service coordinators at their 202 facilities, coordinates with local service agencies, etc.), can the sponsor provide an MOU with its subsidiary as evidence to demonstrate the organization will follow through with their commitment. (4 points)

Response:  To be considered for points under rating factor 3f, the MOU must be between the Sponsor and the provider of services.
Question:  Does a LOC or MOU for supportive services count for leveraging or is it restricted to development during construction?

Response:  No.  The MOU for supportive services does not count towards the awarding of points under Rating Factor 4 for leveraging. Points for leveraging are determined based on a written commitment towards the development of the proposed project.  
Energy Efficiency

Question:  The difficulty with the General Section description of green rating programs is that it does not give any indication as to which green rating programs will receive what ratings. To further complicate matters, in our case we will utilize the LEEDs programs but there are several levels of the LEEDs program. Our goal is to select a rating which we can feasibly incorporate while at the same time gain the most priority points from the possible 4 point rating. Accordingly we do need some additional direction.

Response:  Any recognized green rating program, such as Enterprise Green Communities Criteria; the National Association of Home Builders (NAHB) Green Building Guidelines; Leadership in Energy and Environmental Design (LEED) for Homes or LEED New Construction; EPA’s Indoor airPlus; or a regionally or locally recognized green standard such as, but not limited, to EarthCraft or Build it Green is acceptable under this Program NOFA and may receive up to 4 points. It is the applicant’s responsibility to determine which of the recognized standards they will pursue. Specific questions concerning a particular standard should be directed to the applicable organization. 
Question:  Under the HUD Policy Priorities A(3) Operations and Maintenance; I read this as the successful applicant will commit to creation of the O&M Plan as described.  Correct?  Or does the O&M Plan example need to be part of the application.

Response:  You are correct, only those applicants that are selected for funding will be required to submit an Operation and Maintenance Plan. Submission of the O&M plan is not required during the application stage.
Leveraging 
Question:  In order to use a piece of land as leverage what documentation does HUD require to establish the value of the land?  What if the land is a portion of a parcel that is currently serving as a 202 but there is enough room to add additional units, how do we document the value of the portion of the parcel which has an existing 202 on it?

Response:  Land donations must include an appraisal or tax assessment to document value. If the site has not been subdivided, consult with an appraiser to obtain the value of the remaining parcel to be developed.  If the land is to be partially released from another 202, an appraisal is required before HUD will approve the partial release. 

Question:  If proposing a project that combines tax credits with HUD 202 funds, are the tax credits included in the leveraging percentage even though they are not committed at that point

Response:  No, under Rating Factor 4, Leveraging Resource, HUD will award points based on the percentage calculation of the dollar value of firm commitments to the capital advance amount. 
General

Question:   Can the form HUD-2530 that is being submitted with an application be paper or does it have to be electronic?   

Response:  The submission of form HUD-2530 through the Active Partners Performance System (APPS) is permissible.  Applicants may opt to comply with the 2530 submission required by paper or electronically. If your form HUD 2530 is submitted electronically through the Active Partners Participation System (APPS), you must include in your application the first page of form HUD 2530 (which includes the Submission Identification Number) and the Participant Certification page with the appropriate signature(s). If the HUD-2530 is submitted by paper, the form, as downloaded from Grants.gov, is to be submitted with your application. 
Question:  Our form HUD-2530 will amount to a submission of more than 200 pages, can you provide some guidance on how we can reduce the number of pages?  

Response:  As indicated in the instructions on page 4 of the paper form HUD-2530, if you have a Master List with the HUD Office where you expect to do business, you are not required to complete Schedule A when submitting form HUD-2530.  Instead, write the name of the participant in column 1 of Schedule A and beside that, write “See Master List on file”.  By not completing Schedule A, the pages in your submission will be significantly reduced. Please be sure to read the instructions before completing form HUD-2530.  If your form HUD 2530 was submitted electronically through the Active Partners Participation System (APPS), include in your application the first page of form HUD 2530 (which includes the Submission Identification Number) and the Participant Certification page with the appropriate signature(s). 
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