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MEMORANDUM FOR: Community Development Block Grant (CDBG) Grantees, HOME Participating Jurisdictions (PJ), and Supportive Housing Program Grantees
FROM: Robert G. Ilumin, Deputy Director, Office of Community Planning and Development
SUBJECT: Voluntary Acquisition- Notices, Offers and Payments
Fairness in Property Negotiations

One of the purposes of the Uniform Relocation and Real Property Acquisitions Policies Act (URA) shown at 49 CFR 24.1(a) is to “ensure that owners of real property to be acquired for Federal and federally-assisted projects are treated fairly and consistently”.  This means negotiating fairly with property owners and paying a fair price for all properties being acquired as part of a HUD project. The URA covers both eminent domain and voluntary acquisitions. In the case of eminent domain acquisitions, the price paid for the property is considered fair when the URA appraisal process is followed, the Fair Market Value (FMV) of the property is established and the property is purchased for no less than the FMV.  For voluntary acquisitions, the type that occur in most HUD projects, the requirements are different but the issue of fairness remains.  Being fair means notifying the seller, in writing,  prior to the start of negotiations,  that the property will neither be taken through eminent domain nor purchased without  an amicable agreement.   This notification, usually called the “voluntary letter”, must also disclose the estimated market value of the property as supported by an appraisal or other reasonable estimate of value.  After disclosure of value has been made, the Grantee, PJ or other HUD applicant may then negotiate the purchase price which can be higher or lower than the estimated value.  
Acquisition Monitoring Findings
This year’s Acquisition monitoring showed that some Grantees and PJ’s and their partners (sponsors, sub-recipients and Community Housing Development Organizations) do not understand the URA requirements for negotiating voluntary sales.  Specifically, buyers did not disclose the market value shown on the appraisals.  Instead the notification letter showed only the amount of the offer which was, in some cases, significantly less than the established market value.  Withholding information about the market value of property being purchased for a HUD project, (as established by the appraisal or other valuation), violates the URA and could result in a HUD sanction including a requirement to pay the seller additional funds.
Private versus HUD Acquisitions

In many private acquisitions the purchase price is determined by the amount the market will bear.  In bull markets prices skyrocket and public agencies may end up paying more than the market value for properties.  Such  prices must be clearly justified with a defensible public purpose.  In slow markets, like the one we have been experiencing, governments and their partners may wish to buy properties at reduced prices.  However, buying properties at reduced prices runs counter to the URA requirement to fairly negotiate unless the established market value is disclosed to the seller during negotiations. Once the market value is disclosed, negotiations begin, and the final purchase price may be higher or lower than the market value.  
Retroactive Voluntary Letters

If the seller is not provided with a properly worded voluntary letter before negotiations begin, and a purchase agreement is signed before the application for HUD funds is filed, the voluntary letter must be sent retroactively and contain the language required by HUD in Handbook 1378 Section 5-3 (H).  This section requires the agency to provide the seller in writing with “an opportunity to withdraw from the existing agreement”.   During monitoring HUD has found that some voluntary letters are not being sent retroactively and those that are being sent retroactively often do not contain the required handbook language.  
Recommendations
Please be advised that HUD projects that involve voluntary acquisitions that do not comply with the URA requirement to notify sellers of the market value of the property will be closely scrutinized.  To prevent future findings or sanctions, we suggest that Grantees, PJ’s and/or their partners take the following action:

1. Develop or update existing Acquisitions Procedures that instruct staff to:

a. Obtain and review the estimated market value of the property early in the acquisition process to ensure that the market value shown on the voluntary letter agrees with the appraisal or other valuation.   

b. Review all voluntary letters to ensure they are sent timely and worded correctly and if the letter is sent retroactively ensure that the HUD Handbook language at Section 5-3(H) is included.

2. Add the voluntary letter requirements (including the estimated value and retroactive provisions) to any Notices of Funding Availability or other pre-application process or otherwise notify potential third party applicants of the voluntary letter requirements. Provide a sample voluntary letter, whenever possible, that is modeled after Appendix 31 in HUD Handbook 1378.
If you have any question about this bulletin or need other assistance with acquisition and relocation procedures, please contact Jana Bickel, HUD Los Angeles Field Office Relocation Specialist at (213)-534-2581 or email Jana.Bickel@hud.gov. [image: image1]
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