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Trojan Horse Projects

Sometimes, You Should L ook a Gift Horsein the M outh

If It'sToo Good to Be True....

Sometimes, community devel opment agen-
ciesare asked to fund construction or reha-
bilitation projectsthat are already under-
way, or are dormant after initial construc-
tion began months or even yearsago. More
such requests may arise in areas affected by
the hurricanes of 2005. Agencies should be
aware of the pitfalls posed by these requests
and prepare for the possible labor standards
ramifications.

Section 110 of the Housing and Community
Development Act (1974), requires that
"congtruction work fi-
nanced in whole or in
part with grantsre-
ceived" under the Act
are subject to prevailing
wage requirements.
"Construction work"
means al thework re-
quired to complete a
project or facility. The
"in part" termisinclu-
sive of the varied types
of funding & financing
methodsusing CDBG
dollars, even if those
dollarsdo not go di-
rectly into aspecific contract (or sometimes
even a“phase’ of aproject). CDBG
financed work, though separately con-
tracted, may trigger the application of
Davis-Bacon wage rates on a phased pro-
ject.

..It Probably I's

This can pose serious enforcement and com-
pliance problems. For projects begun years
ago, compliance with Davis -Bacon, Cope-
land, and Contract Work Hours and Safety

Standards Actswould be exceedingly difficult,
if not impossibleto achieve. The prime and all
subcontractors must submit certified weekly
payrolls and other necessary documentation.
Some contractors may not be available or coop-
erative. Moreover, "red time" employeeinter-
views and on-siteinspections could not be ac-
complished.

A Way Out?

Thelocal contracting agency may request a
review by the Department of Labor (through
HUD) to waive application of prevailing wage
requirementsto work performed before the
award of HUD funds under
the provisions of Title 29
Part 1.6 of the Code of
Federal Regulations. The
standards, once met, would
permit application of pre-
vailing wage requirements
to alater date, usually the
date when federal funds
were awarded.

(2) There must be no intent
to apply for Federal fund-
ing or assistance prior to
contract award or the start
of construction, as appro-
priate. Applicationsfor
CDBG fundsto assist the project, evenif fund-
ing was not awarded, are evidence of intent,
and will jeopardize any request for waiver of
retroactive application of Davis -Bacon require-
mentsto the project. If applications or other
documents point to an intent to request funds,
you will likely be unable to address this factor
to the satisfaction of the DOL. Please exercise
caution in thisand ensure you have reviewed al
files carefully to rule out previous applications
for funding.
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ments at the HUD Office of
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http://www.hud.gov/olr

(2) Y ou must demonstrate
that approval of awaiver is
necessary and proper inthe
public interest to prevent in-
justice or undue hardship.

(3) If the DOL approvesthe
application, the applicable
wage determination shall be
effective on the date of ap-
proval of Federal fundsor
assistance. Thiswould bethe
date when your agency ap-
proved the funding applica-
tion. If funding was approved
from previousyear grants,
then the prevailing wage re-
quirements would apply ret-
roactiveto the earliest ap-
proval.

The100% Solution

All of the above factors must
bemet in order for the DOL
to grant awaiver.

To be safe, put forth the best

argument you can concerning
the contract issues, the poten-
tial social/economic impact of
the project on the community

if it isnot completed, and the
"but for" argument concern-
ing the essential need for
CDBG funds.

This process, even if success-
ful, could be lengthy. Any
funding of aproject before
obtaining adefinitive answer
from the U.S. Department of
Labor could adversely impact
the contracting agency and
the contractors.

29 CFR Part 1.6

(g) If Federal funding or assistance
under a statute requiring payment of
wages determined in accordance
with the Davis-Bacon Act is not
approved prior to contract award (or
the beginning of construction where
there is no contract award), the
agency shall request a wage deter-
mination prior to approval of such
funds. Such a wage determination
shall be issued based upon the
wages and fringe benefits found to
be prevailing on the date of award or
the beginning of construction (under
the National Housing Act, under
section 8 of the U.S. Housing Act of
1937 or where there is no contract
award), as appropriate, and shall be
incorporated in the contract specifi-
cations retroactively to that date,
Provided, That upon the request of

the head of the agency in individual
cases the Administrator may issue
such a wage determination to be
effective on the date of approval of
Federal funds or assistance when-
ever the Administrator finds that it is
necessary and proper in the public
interest to prevent injustice or undue
hardship, Provided further That the
Administrator finds no evidence of
intent to apply for Federal funding or
assistance prior to contract award or
the start of construction, as appropri-
ate.

Call your OLR specialist, as
yoursmay beahorseof a
different color!
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Attention:

Labor Relations Officer / Davis-Bacon Enforcement
If you don’t know WHO that is in your agency....
Please call the Atlanta Office 404-331-4637 to ensure delivery



