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report

OFFICE OF W INSPECTOR GENERAL

TO: Rondd C. Bailey
Director, Single Family Homeownership Center, 8AHH

FROM: D. Michael Beard
Didtrict Ingpector Genera for Audit, 6AGA

SUBJECT: Pope & Booth Closing Agent Contract

We performed an audit of Pope & Booth’'s Closing Agent contract. Our attached report contains two
findings.

Within 60 days, please furnish this office, for each recommendation in this report, astatus on: (1)
corrective action taken; (2) the proposed corrective action and the date to be completed; or (3) why
action is not considered necessary. Also, please furnish us copies of any correspondence or directives
issued related to the audit.

If you have any questions, please contact Theresa A. Carroll, Assigtant Digtrict Ingpector Generd for
Audit, at (817) 978-9309.
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Executive Summary

We performed an audit of the law offices of Pope & Booth, P.C. (Pope & Booth), a closing
agent for HUD, as part of a nationwide effort to review closing agents. Our audit objective
was to deter mine whether management controls wer e adequate to ensur e the prevention of
fraud, waste, and abuse. To mest this objective, we performed audit stepsto determine
whether the closing agent complied with its contract terms and conditions. Overall, Pope &
Booth'’s controls wer e sufficient to ensure substantial compliance with its HUD contract.
However, we also found that Pope & Booth split title insurance fees and over charged HUD
for wiretransfer fees.

Although we noted some minor exceptions, Pope & Booth

Pope & Booth S“ffiCi_mtly performed the following contractua duties adequately:
performed some closing

agent duties. Prepared extensons in writing and caculated the correct

amount of extenson fee;

Paid only dlowable expenses;

Collected the correct fees;

Wired correct amounts and generdly conducted the wires
timely;

Cdculated the correct amount for the taxing authority;
Collected the correct closing agent fee, and

Prepared the Warranty Deeds correctly.

Pope & Booth split title Even though Pope & Booth performed no additional services

insurance fees. beyond those required in the closing agent contract, it received
a40 percent split of title insurance premiums from two title
insurance companies. The Red Edtate Settlement Procedures
Act (RESPA) prohibits fee splitting and receiving unearned fees
for services not actudly performed. Because Pope & Booth
did not perform any additiond services and received a split of
title insurance premiums, Pope & Booth violated RESPA.
From February 1998 to June 1999, Pope & Booth received
unearned fees which range between $361,886 to $454,976.

Pope & Booth's contract required it to charge HUD the actual

Pope & Booth cost of wiretransfer fees. For the 45 closing files reviewed,
overcharged HUD for Pope & Booth charged HUD $25 for each wire transfer.
wiretransfer fees. However, Pope & Booth's bank only charged $12. Asa

result, Pope & Booth overcharged HUD atota of $585 on the
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Executive Summary

Special Warranty Deed
Not Recorded Timely.

Recommendations.

00-FW-222-1003

45files. In addition, Pope & Booth may have overcharged
HUD on every filethat it closed. Thus, Pope and Booth may
owe HUD an additional $28,587 for wire transfer fee
overcharges on the remaining 2,199 closings reported in
SAMS.

Pope & Booth did not record Specid Warranty Deeds timely
after closings. Pope & Booth's contract required them to
record the deed on the day of closing or the next business day.
Pope & Booth recorded deeds anywhere from 1 to 96 days
late. However, late filing of deeds did not negatively impact
home buyers. Since Pope & Booth is no longer performing
clogings for HUD, this compliance issue is not Sgnificant enough
to warrant a separate finding and will only be reported in this
summary.

Asareault of these findings, we recommend that HUD pursue
Pope & Booth and the two title insurance companies for
RESPA violations. HUD should seek to recover from Pope &
Booth the $294,461 received from Alamo Title. HUD should
aso determine and recover the amount Pope & Booth received
from American Title, which was between $67,425 to
$160,515. In addition, we recommend that Denver Home
Ownership Center require Pope & Booth to reimburse HUD
$585 for documented indligible wire transfer fees. Further,
HUD should determine the actua number of closings performed
by Pope & Booth. Then, HUD should recover the amount
overcharged for wire fees on those closings, which could be as
high as $28,587.
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| ntroduction

The law office of Pope & Booth, P. C. (Pope & Booth),
contracted with HUD to conduct closings of HUD’ssngle
family properties for Ddlas county. Pope & Booth’s closing
agent contract” started on February 1, 1997. Pope & Booth
terminated its contract with HUD on April 15, 1999.

Background.

Pope & Booth had an indefinite quantity contract that provided
closng sarvices for angle family properties owned by HUD.
The primary objectives of the contract were to ensure that: (1)
the sdle of al properties closed within 60 days, (2) lenders
table-funded dl closngs so that the funds were available to
disburse a closing; (3) prompt and accurate payment of al
closing costs was made; (4) net proceeds from each sde were
wire transferred to HUD' s account on the day of closing or the
next banking day; and (5) complete and accurate closing
packages were submitted to HUD within 2 business days.

To conduct a closing, Pope & Booth's contract required them
as closing agent to:

Egtablish individua property files and maintain the files by
FHA case number.

Coordinate with purchaser, broker, and if appropriate,
mortgages, to establish afirm closng date on or before the
date specified in the Sale Contract.

Review title information and dlear routine title issues’
because clear title must be conveyed on al properties.
Prepare a pre-closing package including a draft HUD-12,
Sales Contract, Specid Warranty Deed, and closing
ingtructions from the lender to be submitted to HUD for its
review.

On the day of closing, explain dl closng papers and
documents to the purchaser, complete and execute the
HUD-1, accept only cash or certified check, and provide a
tax certificate or sufficient documentation to show taxes
have been paid.

! Pope & Booth’s contract number was HO6C97000100000.
2 Such as past due taxes, water bills, and liens.
2 The HUD-1 is the settlement statement used in the sale of HUD owned properties.

Page 1 00-FW-222-1003



I ntroduction

Audit Objectives.

Scope and M ethodology.

4 Such astitle policy and deed.

On the day of closing or the next banking day, deposit sdes
proceeds, initiate a wire transfer, and obtain the bank’ s wire
trandfer confirmation.

On the day of closing or the next working day, record the
Specia Warranty Deed.

Store title documents’ that are the property of HUD ina
secure cabinet furnished by the closing agent.

According to information obtained from HUD’s Single Family
Asset Management System (SAMS), Pope & Booth closed
2,244 properties as a closing agent from February 1, 1997, to
January 31, 1999. We were unable to confirm thisfigure or
otherwise determine the total number of sdles that Pope &
Booth closed due to the Significant error ratein SAMS data. °
Neither HUD nor the closing agent could provide amore
accurate number of the closings performed.

For each closing performed, Pope & Booth received $90 from
HUD. If asde canceled, HUD paid Pope & Booth $22.50.
Pope & Booth maintained three offices that conducted closings:
Grand Prairie, Lewisville, and Ddlas, Texas. Its main office
wasin Audtin, Texas.

Our audit objective was to determine whether management
controls were adequate to ensure the prevention of fraud,
waste, and abuse.

We obtained background informetion by:

Reviewing the Fort Worth Single Family Office file on Pope
& Booth.

Reviewing prior closing agent audit programs.

Participating in ateeconference with KPMG regarding its
findings for thefiscd year 1998 FHA Financid Statement
Audit.

Reviewing the KPM G Briefing Paper regarding the fisca
year 1998 FHA Financid Statement Audit.

To accomplish our audit objectives, we:

5 Audit testing of SAMS data for the closings conducted by Pope & Booth showed that there was a 22% error rate.
In our original sample of 50 files, 11 were improperly identified as being closed by Pope & Booth.

00-FW-222-1003
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Introduction

Examined the contract and HUD’ s Property Disposition
Handbook.

Obtained and tested information from SAMS.

Obtained from SAMS alising of closngs performed by
Pope & Booth, from which we sdlected our sample of
clogngs for audit testing.

Interviewed HUD and Pope & Booth staff at various
offices regarding the closing process.

Obtained an understanding of Pope & Booth’s closing and
accounting processes.

Obtained and reviewed 45 closed and 5 canceled files
while on-ste at Pope & Booth's Grand Prairie and
Lewisville offices. We sdected files judgmentdly using a
random number generator. Because of the SAMS errors,
the 11 files that were not closed by Pope & Booth were
replaced by another judgmental sample while on-site. We
tested closing files for the following contractua and HUD
Handbook requirements:

1. Theproperty closed timely and, if the property did

not close timely, we documented the number of days

late;

The dosing file contained an extension request and

goprovd, if gpplicable;

The correct extenson fee was collected, if gpplicable;

Only dlowable expenses were pad;

The correct fees were collected;

The sde proceeds were deposited timdly;

The correct amount was wired timely;

The Deed was recorded timely;

The correct amount was collected for the taxing

authority;

10. The correct amount was paid to the closing agent;

11. Returned funds were distributed correctly;

12. Clear titlewasissued;

13. Thetitle insurance premium was not Slit;

14. A Warranty Deed was prepared;

15. TheWarranty Deed was forwarded to HUD timely;

16. Thesdling amount on the sales contract and the
Seitlement statement were identicd;

17. Closing costs for the buyer were identical on both
pages of the HUD-1; and

N

©OoNo O
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I ntroduction

Audit Period and Sites.

00-FW-222-1003

18. The correct amount of extenson fees were on the
HUD-1, if applicable.

We conducted the audit at Pope & Booth’s offices in Grand
Prairie, Lewisville, and Augtin, Texas. The audit covered
closings by Pope & Booth from February 1, 1997, to January
31, 1999. We extended the scope of our review to include
payments Pope & Booth received from title companies on its
contract with HUD. We performed site work from February
1999 through March 1999. We conducted our audit in
accordance with generdly accepted government auditing
standards.
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Finding 1

Pope & Booth Split Title Insurance Premiums

Even though Pope & Booth performed no additional services beyond thoserequired in the
closing agent contract, it received a 40 percent split of titleinsurance premiums from two title
insurance companies. The Real Estate Settlement Procedures Act (RESPA) prohibitsfee
splitting and receiving unear ned feesfor services not actually performed. Because Pope &
Booth did not perform any additional services and received a split of title insurance premiums,
Pope & Booth violated RESPA. From February 1998 to June 1999, Pope & Booth received
unear ned fees which range between $361,886 to $454,976°.

Pope & Booth's closing agent contract” stated that the closing
fee paid by HUD was intended to be inclusive of al services
and the preparation of al documents required by any party to
the closing, including the lender. Further, the contract
prohibited Pope & Booth from collecting any fees for services
or documents required under the contract above and beyond
HUD's established closing fee.

Criteria.

The RESPA is aconsumer protection statute that was first
passed in 1974. One of its purposes is to diminate kickbacks
and referra fees that increase unnecessarily the costs of certain
settlement services. The RESPA section titled--Prohibition
againgt kickbacks and unearned fees -- statesin part (c) “No
person shdl give and no person shdl accept any portion, plit,
or percentage of any charge made or received for the rendering
of a settlement service in connection with a transaction involving
afederdly related mortgage loan other than for services actudly
performed. A charge by a person for which no or nomina
services are performed or for which duplicative fees are
charged is an unearned fee and violates this section.?” Smply
put, RESPA prohibits fee splitting and receiving unearned fees
for services not actudly performed.

5 Because of thetime it takes to process payments, Pope & Booth received payments form Alamo Title until June
1999.

7 Section B.5.

8 Title 24 CFR 3500.14.

Page 5 00-FW-222-1003



Finding 1

Pope & Booth received a
per centage of thetitle
INsurance premiums.

Title company
agreementsduplicate
work required in closng
agent contract.

Pope & Booth performed
no additional work for the
title company fee.

922 out of the 45 closing files reviewed.

00-FW-222-1003

In 49 percent of the dosing files reviewed®, Pope & Booth
received a 40 percent split of the premiums from two title
companies that provided title insurance to lenders and/or
homeowners. In each of the 22 cases, ether thetitle
commitment or the title company invoice documented that Pope
& Booth would receive 40 percent of the title premium.

Further audit work revedled that Pope & Booth had written
agreements to split title insurance premiums with two title
companies. American Titleand Alamo Title

Pope & Booth's agreements with the two title companies
consisted of dutiesthat duplicated the work that HUD required
of itsclosing agents. Specifically, Pope & Booth's tasks under
the title company agreements included:

performing closings in compliance with the terms and
conditions of the sales contract;

closing in accordance with normd legd and business
practices;

closing in grict compliance with the title commitment terms
and requirements,

disbursing consideration and proceeds through Pope &
Booth's escrow account properly;

recording documents properly or delivering the documents
and recording fees to the title company for recording; and
reviewing the title commitment provided and clearing any
exceptions.

All of these tasks were also required by Pope & Booth's
closing agent contract with HUD. In addition, HUD’ s contract
specificaly prohibited Pope & Booth from collecting any
additiona feesfor services or documents aready required as
part of the closing agent contract.

Pope & Booth performed no additiond work for the title
companies beyond what was required of aHUD closing agent.
Y et, the two title companies paid Pope & Booth 40 percent of
the title premium. RESPA consders such paymentsto be
unearned fees. HUD’ s closing agent contract alowed
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Finding 1

additiona compensation for services other than closing
activities. Yet, Pope & Booth performed no additiona duties
that were outside the scope of its HUD contract. Thus, HUD
and the title companies paid Pope & Booth for performing the
same sarvices.

Additiond audit work was performed to determine the amount
Pope & Booth received as part of the fee splitting arrangements
with the two title companies. Both title companies were issued
subpoenas to obtain payment information.

In response to the subpoena, Alamo Title provided check
registers and other supporting information for payments to Pope
& Booth. Based on the information provided, Alamo made
payments to Pope & Booth from February 1998 to June 4,
1999. During that time period, Alamo Titl€ s records showed
that Pope & Booth was paid $294,461 for insurance premiums
paid for by purchasers or HUD.

$294,461 paid by Alamo
Title to Pope & Booth.

American Title could not provide the total amount that it paid
Pope & Booth. American Title provided database records that
indicated that HUD was a party to 435 closings for properties
in the Dallas county area™® American Title did not provide the
amount of fees paid to Pope & Booth for each of these 435
properties. However, they did provide the amount of title
insurance premiums paid to Pope & Booth for seven properties
identified during audit testing. American Title paid Pope &
Booth $2,360 for these seven properties. The amounts paid
ranged from $155 to $369 per property. Thusfor the 435
closings, Pope & Booth could have potentidly received from
$67,425 to $160,515 in unearned fees from American Title.

In discussions with its management, Pope & Booth
acknowledged that the title companies paid it a percentage of
the title insurance premium. However, Pope & Booth
management offered no explanation for the alowakility of this
practice.

Pope & Booth
acknowledged receiving a
per centage of title
premium.

10 Since Pope & Booth was the only closing agent for HUD in Dallas county that had an agreement with American
Title, we concluded that Pope & Booth was the closing agent for all 435 properties. Thus, Pope and Booth would
have received 40% of the title insurance premium from American title for all 435 properties.

Page 7 00-FW-222-1003



Finding 1

Auditee Comments

OIG Evauation of
Comments

Recommendations

00-FW-222-1003

American Title responded that because American Title
complied with the rules and regulations of the Texas Insurance
Codeit did not violate RESPA. Further, because American
Title complied with the Texas Insurance Code no RESPA
violation occurred.

Alamo Title responded that Alamo Title entered into a standard
contract with Pope & Booth for closing services rendered on
Alamo Title' s bendf and complied with the rules and regulaions
of the Texas Insurance Code. Additiondly, Alamo Title stated
that Pope & Booth received duplicative fees for performance of
the same sarvices, one from HUD and one from Alamo.
Further, Alamo Title Sated that Pope & Booth should ether
reimburse HUD or Alamo the amount it was overpaid.
However, Alamo Title stated that it is not responsible to HUD
for any overpayments that Pope & Booth received.

Based on our evauation of American Titleand Alamo Title's
responses, the raising of the issue of Texas Insurance law versus
Federa RESPA law isunfounded. If it were, Federd law
would prevail, but the two are not a odds. Both title
companies are raising Texas Insurance Code because they
believe that the report states that title companies cannot pay a
closing agent for closing services. The audit report does not
date that. Texas law does dlow title companies to pay for
closing services. However, what the audit found was that the
closng fees were indeed duplicative and thus, thetitle
companies were paying something for nothing.

We recommend that the Director, Denver Homeownership
Center:

1A. Pursue Pope & Booth and/or Alamo Title for the RESPA
violations and recover $294,461 in questioned unearned
fees.

Page 8



Finding 1

1B.

1C.

Require Pope & Booth to research and report the amount
of payments that it received from American Title for
closing performed under the HUD contract.

Pursue Pope & Booth and/or American Title for the

RESPA violations and recover the questioned unearned
fees of $67,425 to $160,515.

Page 9 00-FW-222-1003
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Finding 2

Pope & Booth Overcharged HUD for Wire

Transfer Fees

Pope & Booth overcharged HUD to wiretransfer the proceeds from salesthat it closed for
HUD. Pope & Booth’scontract required it to charge HUD the actual cost of thewire transfer
fee. For each of the 45 closing filesreviewed, Pope & Booth charged $25 for awiretransfer.
However, Pope & Booth’sbank only charged $12. Asaresult, Pope & Booth overcharged
HUD $585 on the 45 filesreviewed. In addition, Pope & Booth may have over charged HUD
on every filethat it closed. Thus, Pope and Booth may owe HUD an additional $28,587 for
wiretransfer fee overcharges on the remaining 2,199 closingsreported in SAM S

Criteria.

Testing showed Pope &
Booth overcharged for
wiretransfer fees.

Pope & Booth stated wire
fee used to be $25.

The closing agent contract™ required Pope & Booth to “charge
the actual cost of the wire transfer of sales proceedsto HUD
and include it with settlement charges to the sdller ... and deduct
the cost from the sales proceeds due HUD.” In addition, Pope
& Booth was required to review settlement statements prior to
closng and certify that the information and cogts they contained
were correct.

For each of the 45 files reviewed, Pope & Booth charged HUD
$25 on the settlement statement to wire the sales proceeds to
HUD. According to its contract, Pope & Booth wasto charge
HUD its actud costs for wire transfer fees. However, Pope &
Booth's bank only charged $12 for an outgoing wire transfer.
Thus, Pope & Booth overcharged HUD $13 per wire transfer
for atotal overcharge of $585 for the 45 loans reviewed.

Management of Pope & Booth asserted that it had information
that the cost of the wire transfer fee was $25 and that the cost
decreased without their knowledge. However, Pope & Booth
did not provide documentation to support these statements.
Further, a brochure from its bank listed the cost of outgoing
non-repetitive wire transfer fees at $12. The brochure shows
that the stated fees were effective on October 31, 1997.

11 See Introduction and footnote 5 concerning SAM S data errors and error rate.

12 Section B.9.c.

Page 11 00-FW-222-1003



Finding 2

Since Pope & Booth overcharged HUD on each of the 45 files
reviewed and those files closed anywhere from April 1997 to
January 1999, it probably overcharged HUD on every sdeit

Pope & Booth may have
overcharged on every

Sl ot closed. According to SAMS data for the period February
1997 to January 1999, Pope & Booth closed 2,244 properties.
Thus, Pope & Booth may have overcharged HUD $28,587 on
the 2,199 closings that were not reviewed.
No comments were received on Finding 2.

Auditee Comments

Recommendations We recommend that the Director, Denver Homeownership

Center:

2A. Require Pope & Booth to reimburse HUD $585 for
indligible wire transfer fees on the 45 files reviewed.

2B. Determine the number of sales closed by Pope & Booth
as part of its closing agent contract with HUD.

2C. Require Pope & Booth to reimburse HUD for any

additiond indligible wire trandfer fees on any other HUD
closings, which could potentialy amount to $28,587.

00-FW-222-1003 Page 12



Management Controls

In planning and performing our audit, we obtained an under sanding of the management
controlsthat wererelevant to our audit. Management isresponsiblefor establishing effective
management controls. Management controls, in its broadest sense, include the plan of
organization, methods, and procedur es adopted by management to ensurethat itsgoalsare
met. Management controlsinclude the processesfor planning, organizing, directing, and
controlling program operations. They include the syssems for measuring, reporting, and
monitoring program performance.

We determined the following management controls were
Relevant Management relevant to our audit objectives:
Controls.
Policies and procedures of the sales process at HUD.
Adminigrative controls to ensure that accurate data isinput
from the settlement satement into the Single Family Assst
Management System.
Policies and procedures of the cash receipts and
disbursements controls at the closing agent.
Adminidrative controls to ensure the closing documents
were kept secure.

A dgnificant weekness exists if management controls do not
give reasonable assurance that resource use is consistent with

Significant Weakness. laws, regulations, and policies; that resources are safeguarded
againg wagte, loss, and misuse; and that reliable data are
obtained, maintained, and fairly disclosed in reports. Based on
our review, we believe the fallowing item is a sgnificant
weskness as discussed in this report:

Pope & Booth split the title insurance premium based on a
percentage of the total amount (Finding 1).

Page 13 00-FW-222-1003
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Appendix A

Schedule of Questioned Costs

Issue

1A Questioned unearned fees
1C Questioned unearned fees
2A Indigible wire transfer fees

2C Additional wire transfer fees

Type of Questioned Costs
Indigible?  Unsupported ?

$294,461

$67,425

$585

$28,587

! Ineligible costs are costs charged to a HUD-financed or insured program or activity that the auditor believes are
not allowable by law, contract, or federal, state, or local policies or regulations.

2 Unsupported costs are costs questioned by the auditor because the eligibility cannot be determined at the time of
audit. The costs are not supported by adequate documentation or there is aneed for alegal or administrative
determination on the eligibility of the costs. Unsupported costs require a future decision by HUD program

Page 15
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Appendix A

officials. Thisdecision, in addition to obtaining supporting documentation, might involve alegal interpretation or
clarification of Departmental policies and procedures.
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Appendix B

Auditee Comments

Kirkpatrick & Lockhart LLP 1800 Massachusetts Avenue, NW
Second Floor

Phillip L.. Schulman Washington, DC 20036-1800

202.778.9027 202.778.9000

Fax: 202.778.9100

pschulman@kl.com www.kl.com

May 17, 2000

VIA FEDERAL EXPRESS

D. Michael Beard
District Inspector General for Audit
U.S. Department of Housing
and Urban Development
Southwest District Office of Inspector General
819 Taylor Street
Room 13A09
Fort Worth, Texas 76102

Re: Audit of closing agent contract of Pope & Booth, P.C.
Dear Mr. Beard:

We represent Alamo Title Company of Tarrant County, Inc., d/b/a Alamo Title
Company, formerly Trinity Western Title Company (hereinafter "Alamo"). Enclosed is a
letter from Dudley Beadles, responding to the Office of Inspector General's draft audit
report of Pope & Booth, P.C. ("Pope & Booth").

As Alamo makes clear in its response, it entered into standard written contracts
with Pope & Booth under which Alamo would pay Pope & Booth for closing services
actually rendered on its behalf. These contracts were similar to those between Alamo
and other fee attorneys and represent a standard practice in Texas. Furthermore, the
contracts complied with the rules and regulations of the Texas Department of Insurance.

As you know, RESPA prohibits the giving or acceptance of any fee, kickback, or
thing of value for the referral of settlement business, as well as the payment or receipt
of settlement charges except for services actually performed. See 12 U.S.C. §§
2607(a), (b). RESPA, however, provides a statutory exception for payments for
services actually performed or goods or facilities actually provided. See 12 U.S.C. §
2607(c)(2). In this instance, Alamo complied with RESPA and applicable regulations. It
paid Pope & Booth only for closing services actually performed on its behalf.

It appears that Pope & Booth entered into a separate contract with HUD under
which the Department paid it for similar services that it performed under its contract with
Alamo. Alamo was not a party to the HUD contract. Any arrangement between Pope &
Booth and HUD was between those two parties and entirely independent of Alamo.

DC - 383478.1
BOSTON * HARRISBURG * LOS ANGELES * MIAMI * NEW YORK * PITTSBURGH * SAN FRANCISCO * WASHINGTON

Page 17 00-FW-222-1003



Appendix B

Kirkpatrick & Lockhart .

D. Michael Beard
May 17, 2000
Page 2

Alamo shares the Department's concern that duplicative fees may have been charged.
If the draft report's findings are accurate, Pope & Booth charged Alamo fees to which it
was not entitled. Accordingly, if Pope & Booth received two sets of fees for
performance of the same services, then Pope & Booth is responsible to either HUD or
Alamo for returning the amount by which it was overpaid. Alamo, however, is not
responsible to HUD for any overpayments that Pope & Booth received.

For the reasons set forth above, and presented in greater detail in Alamo's
enclosed response, no action should be taken against Alamo in connection with the
Department's audit of Pope & Booth. If you have any further questions or if you need
any additional information, please call me at (202) 778-9027.

Thank you for your consideration.

— Sincerely,
Alp TSl %/ s
Phillip L. Schulman

Enclosure

cc:  Dudley Beadles

00-FW-222-1003 Page 18



Appendix B

Page 19 00-FW-222-1003



Appendix B
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Alamo Title Company

A member of Fidelity National Financial

May 17, 2000

VIA FEDERAL EXPRESS

D. Michael Beard

District Inspector General for Audit

U.S. Department of Housing and Urban Development
Southwest District Office of Inspector General

819 Taylor Street

Room 13A09

Fort Worth, Texas 76102

Re: Audit of closing agent contract of Pope & Booth, P.C.

Dear Mr. Beard:

This is in response to the April 27, 2000, letter from the U.S. Department of Housing
Urban Development's ("HUD" or the "Department") Office of Inspector General ("OIG") to
the Alamo Title Company of Tarrant County, Inc., d/b/a Alamo Title Company, formerly
Trinity Western Title Company ("Alamo” or the "Company"). Attached to the OIG's letter
was a copy of a draft report (the "Report") that the OIG prepared in connection with its
audit of HUD's closing agent contract with Pope & Booth, P.C. ("Pope & Booth"). The
Report suggests that Alamo may be responsible for payment to HUD of those fees that it
paid to Pope & Booth for the performance of certain closing services. We take exception
to the Report's findings. The recommended action against Alamo conflicts with the Real
Estate Settlement Procedures Act of 1974 ("RESPA"), 12 U.S.C. §§ 2601 et seq., and with
the facts and circumstances surrounding Alamo's relationship with Pope & Booth.

Alamo has carefully reviewed RESPA and regulations promulgated thereunder by
the Department. As more fully discussed below, we believe that Alamo has fully complied
with RESPA and the applicable regulations. Alamo paid Pope & Booth only for services
actually performed under a valid Texas contract. As the Report notes, the Department paid
Pope & Booth for similar, and perhaps overlapping, services. It thus appears that Pope
and Booth charged duplicative fees. Therefore, Pope & Booth, and not Alamo, is
responsible for returning any duplicative payments.

Page -1-
3500 Hulen Street ® Fort Worth, TX 76107-6898 » (817) 731-8715 » Fax Metro (817) 731-0243
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Appendix B

1. BACKGROUND i
\

As stated above, on April 27, 2000, Alamo received the Report from the OIG
alleging that Alamo's payments to a fee attorney, Pope & Booth, constituted unlawful
fee-splitting in violation of RESPA, and recommending that the Department seek payment
from Alamo of those fees it paid to Pope & Booth. The Report is based on an audit of
Pope & Booth's offices in Grand Prairie, Lewisville, and Austin, Texas.

A. Texas Insurance Practices

It is standard practice in Texas, pursuant to the Department of Insurance's rules and
regulations, for title companies to enter into formal contracts with approved fee attorneys
to perform certain closing services, including, but not; limited to, preparing closing
documents, conducting the physical closing, and disbursing loan proceeds. Payment is
traditionally in the form of a percentage of the title premium. The Texas Title Insurance
Basic Manual permits a title insurance company to pay an attorney for examination of a title
and/or closing a transaction so long as certain requirements are met These requirements
include:

® the attorney's performance of those closing services that he or she is
authorized to perform' and/or the examination of the title required for a
commitment of title insurance prior to the issuance of any such commitment,
construction binder, policy or other contract oftitlelnsurance to determine the
condition of the title to be insured;

® timely disclosures of the payment;
® payments commensurate with the services actually performed;

@ the attorney's provision to the title insurance company of a written schedule of
charges normally imposed for such services, to which the title insurance
company has agreed and approved as reasonable; |

time of payment, of a written itemized statement or invoice setting forth the

@ the attorney's presentation to the title insurance compEny, at or prior to the
company at closing;

actual services rendered and billed for in representing th
® the attorney's remittance of any title insurance premlurh collected to the title
insurance company; and !

"These services may include: (1) the investigation made on behalf of the title insurance company to
determine proper execution; (2) acknowledgment and delivery of all conveyahces, mortgage papers, and other title
instruments; and (3) a determination that all delinquent taxes are paid, current taxes have been properly prorated
between the purchaser and seller, consideration has been passed, proceeds! have been properly disbursed, a final
title search has been made, and all necessary papers have been filed for record. See Procedural Rule P-1(f).
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@ thetitle insurance company's retention in its official records of written itemized
statements or invoices in its official records for five years.

See Procedural Rule P-22. In addition, no portion of the chargeifor services actually
rendered and no payment shall be made for the solicitation of, or as an inducement for the
referral or placement of the title insurance business with the title i insurance company. See
id.

B. Pope & Booth's Contracts with Alamo and HUD

During the relevant period, Alamo entered into several approved attorney contracts
with the law firm of Pope & Booth, clearly setting forth the duties and responsibilities
required of Pope & Booth to earn a fee (Exhibit A). These contracts complied with the
aforementioned Texas rules and regulations. Under the contracts, in those instances
where Pope & Booth performed actual closing services for the Company, Alamo would
retain sixty percent (60%) of the title premium and disburse forty percent (40%) of the
premium to Pope & Booth. The original contract, dated August 1, 1992, provides that "n
payment shall be made for the solicitation of, or as an inducem nt for the referral or
placement of the title insurance business."

According to the Report, Pope & Booth had also entered linto a closing agent
contract with the Department between February 1, 1997, and April 15, 1999. The Report
alleges that Pope & Booth's contract with Alamo included obligations that duplicated the
work that HUD required of Pope & Booth, resulting in Pope i& Booth's receipt of duplicative
fees.

Il. RESPA REQUIREMENTS
The statute is the central source of law in this area. In addition to the statute, however,

administrative regulations have been issued, as have a number of administrative
interpretations of the statute and regulation. ‘

RESPA requires disclosures to borrowers and prohibits certairlsettlement practices.

A. Coverage and Exclusions from Coverage

RESPA covers "settlement services" involving federally related mortgage loans.
The statute provides a broad definition of the term "settlement seryice." That definition
provides that a "settlement services" includes:

[a]ny service provided in connection with a real estate settle lent including, but not

limited to, the following: title searches, title examinations, the provision of title

certificates, title insurance, services rendered by an attorney, the preparation of

documents, . . . and the handling of the processing, and closing or settlement.

|
12 U.S.C. § 2602(3). Accordingly, closing functions are include&l within the statutory
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definition of a "settlement service."

B. Prohibition on Kickbacks and Unearned Fees

In enacting RESPA, Congress expressed an intent to outlaw|certain "kickbacks or
referral fees that tend to increase unnecessarily the costs of certain settlement services."
12 U.S.C. § 2601(a). To this end, Section 8(a) of RESPA prohibits the giving or
acceptance of any "fee, kickback, or thing of value" for the referral of settlement service
business. 12 U.S.C. § 2607(a). Congress also prohibited the payment or receipt of
settlement charges except for services actually rendered. Section 8(b) of RESPA provides
that "[n]o person shall give and no person shall accept any portion, split, or percentage of
any charge made or received for the rendering of a real estate settlement service in
connection with a transaction involving a federally related mortgage loan other than for
services actually performed." 12 U.S.C. § 2607(b). :

C. Exceptions to Section 8 Prohibitions

RESPA's prohibitions on kickbacks and unearned fees afe subject to certain
statutory exceptions, including an exception applicable to payments for services actually
performed or goods or facilities actually provided. Section 8(c) provides:

Nothing in [Section 8] shall be construed as prohibiting . . . the payment to any
person of a bona fide salary or compensation or other péyment for goods or
facilities actually furnished or for services actually performed\.

12 U.S.C. § 2607(c)(2).

The Department has incorporated this exception into its regulations. The
regulations express HUD's concern with settlement service providers receiving multiple
payments in the same transaction where the settlement service provider does not perform
additional services to justify the fee. They provide, however, for the aforementioned
exception, stating:

When a person in a position to refer settlement service b\usiness, such as an
attorney, mortgage lender, real estate broker or agent, or developer or builder,
receives a payment for providing additional settlement servfces as part of a real
estate transaction, such payment must be for Fhe serviqbes that are actual,
necessary and distinct from the primary services provided by such person.

24 C.F.R. § 3500.14(g)(3). The legislative history further clarifies this exception by
indicating that Section 8 "is not intended to prohibit the payment by title insurance

companies, attorneys, lenders and others for goods furnished |or services actually
rendered." S. Rep. No. 93-866 reprinted in 1974 U.S.C.C.A.N. 6546, 6551 (1974).
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lll. RESPONSE TO DRAFT AUDIT FINDINGS |
\

The Report indicates that Pope & Booth had entered into a dlosing agent contract
with the Department under which HUD paid it for performing certain closing functions. The
OIG's findings allege that Alamo paid Pope & Booth for performing the same services
required of it under its contract with HUD. The Report recommends that HUD seek
payment from Pope & Booth and/or Alamo for the amounts it dlsbur ed to Pope & Booth.
This recommendation is inappropriate.

Alamo entered into a valid contract with Pope & Booth in the ordinary course of
business and pursuant to the Texas Department of Insurance regulations. Its arrangement
with the fee attorney was similar to arrangements routinely made between title companies
and fee attorneys throughout Texas. The Company paid Pope & Booth only for legitimate,
non-referral closing services actually performed in compliance with their contract. Alamo
neither paid a kickback or unearned fee to Pope & Booth nor paid for the referral of
settlement business. Rather, we compensated Pope & Booth only for services actually
performed. Such payment was lawful under Section 8(c) of R SPA and applicable
regulations.

The fact that Alamo may have paid Pope & Booth in connection with similar services
for which the Department compensated them is an issue of concern to us as well as to the
Department. If the Report is accurate, Pope & Booth successfully secured funds from
Alamo to which it was not entitled, causing the Company to| furnish undeserved
compensation. Nevertheless, Alamo was neither privy to nor party to Pope & Booth's
contract with the Department. Any arrangement between Pope & Booth and HUD was
between those two parties independent of Alamo. We properly treated our contract with
Pope & Booth as a formal arrangement standard in the Texas industry, and we
conscientiously paid Pope & Booth for closing services actually rendered on our behalf.

Under no circumstances is Alamo responsible to HUD for the amounts it paid to
Pope & Booth under its fee attorney contract. As stated above, the Department's
regulations provide that "[wlhen a person in a position to refer settlement service . . .
receives a payment. . ., such payment must be for the services that are actual, necessary
and distinct from the prlmary services provided by such person." 24 C.F.R. § 3500.14(g)(3)
(emphasis added). Therefore, as Pope & Booth was the entity in receipt of payment, Pope
& Booth is solely responsible for the repayment of such funds. Pope & Booth, not Alamo,
benefitted from the former's successful charging of duplicative fees.| Accordingly, Pope &
Booth should return such fees to either Alamo or the Department.
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IV CONCLUSION

If the findings in the Report are accurate, it appears that Popé & Booth charged the
Department and Alamo duplicative fees for the same services. As Alamo entered into a
valid and standard contract requiring payment only for services actually performed, the
Company complied with RESPA. Alamo is not responsible for Pope & Booth's conduct.
Pope & Booth is solely responsible for the repayment of duplicative fees to the Department
and/or Alamo. i

We appreciate the opportunity to respond to the finding , in the Report. As
demonstrated, Alamo has complied with RESPA and applicable reiulations.

If you have any further questions or are in need of further inﬁormation, please call
me at (817) 731-8715. Thank you for your kind consideration. ‘
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AMERICAN TITLE COMPANY
A subsidiary of Lawyers Title 16%67*&674&1‘07@, V

i
I

May 15, 2000

Mr. D. Michael Beard Via Féderal Express
District Inspector General

U.S. Department of Housing and Urban Development

819 Taylor Street, Room 13A09

Fort Worth, Texas 76102

Re: Your letter of April 27, 2000 and
Draft report, Pope & Booth

Dear Mr. Beard:

My office received and reviewed your draft report concerning the closing of real estate
transactions performed by Pope & Booth, P.C., acting as HUD’s agentjunder its contract
with your department. This letter will deal only with those summary findings and
recommendations which are addressed directly toward American Title Company and
which involve alleged violations of RESPA.

In the draft report you recommend in both the Executive Summary at page iv and in
Finding 1 at page 8 that HUD and the Director, Denver Homeownershjp Center, pursue
American Title Company for “RESPA violations”. In essence, you have alleged that
American Title Company violated RESPA by either paying or receiving fees for services
not actually performed in the rendering of a settlement service.

Our records show that Pope & Booth, P.C., ordered title evidence in the form of a
Commitment for Title Insurance from American Title Company which title information
would be used in the closing of a real estate transaction by Pope & Booth. In order for
Pope & Booth to have complied with the closing instructions of either a purchaser or
lender in the subject transaction that title insurance be provided, it would have to order
title evidence from a licensed agent which possessed a licensed title plant in the particular
county in which the property was located. Pursuant to the Texas Insurance Code,
American Title Company is a licensed agent for several title insurance underwriters also
licensed to operate in Texas. We also maintain licensed title plants for several counties in
the immediate metropolitan area. One would have to assume that Pope & Booth is not
licensed as such and would therefore have to order title evidence from a provider such as
American Title Company.

6029 BELTLINE ROAD SUITE 200

DALLAS, TEXAS 75240 972-789-8400 FAX: 972-490-7260
Issui ) . .
1ss:1:1§ N ;Alamo Title Chicago Title Commonwealth Lawyers Title Old Republic Title Insurance Title Resources Ticor Title
;glln _or e nsurance Insurance Land Title Insurance National Title Company of Guaranty Insurance
0 owmg of Texas Company Insurance Corporation Insurance America Company Compan;
underwriters: Company Company -
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Procedural Rule P-22. authorizes the payment by a title insurance agent to an attorney at
law duly licensed by the Supreme Court of Texas of a fee for the closing of a transaction
provided that the services described in Procedural Rule P-1.,f., have been performed.
Pope & Booth, P.C., appear to have been duly licensed to practice in the State of Texas.
The duties which Pope & Booth, P.C., performed as a part of the closing process with

HUD are also those services which are required to be performed by the

Code in order to allow American Title Company to pay them a fee for

Texas Insurance
the closing.

The division of the title premium between the furnishing of title evidence and

examination and the closing of the transaction is set forth in Procedura
P-22.,(F), further provides that so long as form T-00 which form verifi

| Rule P-24. Rule
es that the services

for which a fee is earned is completed and presented to us that the fee (based upon a
division of the premium per Rule P-24) may be paid. A random sampling of the closed
files was performed by my office and the required T-00°s were found in each.

In conclusion, our review of the closed files indicates that American T

itle Company

strictly complied with the Texas Insurance Code and the rules and regulations

promulgated thereunder in the conduct of its business with Pope & Bo

oth, P.C., in

providing title evidence, examination and issuance of the title insurance policies required

by the parties to the transactions closed by Pope & Booth, P.C. Comp
Texas Insurance Code can hardly be the basis for alleging any violatio

American Title Company.

Sincerely,

-

Thomas G. Naler
Executive Vice President/Corporate Counsel
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Distribution

Secretary's Representative, 6AS

Comptroller, 6AF

Director, Accounting, 6AAF

Director, Single Family Homeownership Center, SAHH

Saul N. Ramirez, Jr., Deputy Secretary, SD (Room 10100)

Kevin Smpson, Deputy General Counsdl, CB (Room 10214)

Jon Cowan, Chief of Staff, S (Room 10000)

B. J. Thornberry, Specia Asst. to the Deputy Secretary for Project Management, SD (Rm 10100)
Joseph Smith, Acting Assstant Secretary for Adminigtration, A (Room 10110)

Hal C. DeCdl 111, A/Sfor Congressond and Intergovernmental Relations, J (Room 10120)
Ginny Terzano, Sr. Advisor to the Secretary, Office of Public Affairs, S (Room 10132)
Roger Chiang, Director of Scheduling and Advance, AL (Room 10158)

Howard Glaser, Counsdlor to the Secretary, S (Room 10218)

Rhoda Glickman, Deputy Chief of Staff, S (Room 10226)

Todd Howe, Deputy Chief of Staff for Operations, S (Room 10226)

Jacquie Lawing, Deputy Chief of Staff for Programs & Policy, S (Room 10226)

Patricia Enright, Deputy A/S for Public Affairs, W (Room 10222)

Joseph Hacala, Specid Asst for Inter-Faith Community Outreach, S (Room 10222)
Marcedlla Bdt, Executive Officer for Admin Operations and Management, S (Room 10220)
Karen Hinton, Sr. Advisor to the Secretary for Pine Ridge Project (Room 10216)

Gail W. Lasgter, Generd Counsdl, C (Room 10214)

Armando Falcon, Office of Federal Housing Enterprise Oversight (Room 9100)

William Apgar, Assistant Secretary for Housing/FHA, H (Room 9100)

Susan Wachter, Office of Policy Development and Research (Room 8100)

Cardell Cooper, Assistant Secretary for CPD, D (Room 7100)

George S. Anderson, Office of GinnieMae, T (Room 6100)

EvaPlaza, Assstant Secretary for FHEO, E (Room 5100)

V. Stephen Carberry, Chief Procurement Officer, N (Room 5184)

Harold Lucas, Assstant Secretary for Public & Indian Housing, P (Room 4100)

GloriaR. Parker, Chief Information Officer, Q (Room 8206, L’ Enfant Plaza)

Frank L. Davis, Director, Office of Dept Operations and Coordination, | (Room 2124)
Office of the Chief Financid Officer, F (Room 2202)

Edward Kraus, Director, Enforcement Center, V, 200 Portals Bldg., Wash. D.C. 20024
Dondd J. LaVoy, Acting Director, REAC, X, 800 Portals Bldg., Wash. D.C. 20024

Ira Peppercorn, Director, Office of MF Asst Restructuring, Y, 4000 Portals Bldg., D.C. 20024
Mary Madden, Assistant Deputy Secretary for Field Policy & Mgmt, SDF (Room 7108) (2)
Deputy Chief Financid Officer for Operations, FF (Room 2202)

David Gibbons, Director, Office of Budget, FO (Room 3270)

Rebecca J. Holtz, Housing Program Officer, HUCI (Room 9146)

FTW ALO, 6AF (2)

Denver ALO, 8AF
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Housing ALO, HF (Room 9116) (2)
Dept. ALO, FM (Room 2206) (2)
Acquistions Librarian, Library, AS (Room 8141)

DISTRIBUTION (Cont d)

Director, Hsg. & Comm. Devel. Issues, US GAO, 441 G St. NW, Room 2474
Washington, DC 20548 Attn: Judy England-Joseph
Henry A. Waxman, Ranking Member, Committee on Govt Reform,
House of Rep., Washington, D.C. 20515
The Honorable Fred Thompson, Chairman, Committee on Govt Affairs,
U.S. Senate, Washington, D.C. 20510
The Honorable Joseph Lieberman, Ranking Member, Committee on Govt Affairs,
U.S. Senate, Washington, D.C. 20510
Cindy Fogleman, Subcomm. on Gen. Oversight & Invest., Room 212,
O'Nelll House Ofc. Bldg., Washington, D.C. 20515
The Honorable Dan Burton, Chairman, Committee on Govt Reform,
House of Representatives, Washington, D.C. 20515
Deputy Staff Director, Counsdl, Subcommittee on Crimind Justice, Drug Policy & Human
Resources, B373 Rayburn House Ofc. Bldg., Washington, D.C. 20515
Steve Redburn, Chief, Housing Branch, Office of Management and Budget
725 17" Street, NW, Room 9226, New Exec. Ofc. Bldg., Washington, D.C. 20503
Inspector Generd, G
Pope & Booth, P.C.
Alamo Title Company
American Title Company
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