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Tribal Housing Code

Overview

The following is the 1999 revised edition of the Tribal Housing Code. The initial version was
published by HUD's Office of Native American Programs (ONAP) in 1996 under the title Our
Home: Providing the Legal Infrastructure Necessary for Private Financing. Both the initial 1996
Tribal Housing Code and this 1999 revised Tribal Housing Code were designed to provide tribal
leaders  with an outline and an illustrative guide for drafting their specific tribal codes and to
greatly reduce the cost of developing individual tribal housing codes. No single code, however,
can meet the needs of all Indian Nations. This sample code provides a series of options for Indian
Nations to consider in evaluating and adapting the Tribal Housing Code to meet the needs of their
individual communities.

The 1996 version was developed prior to the enactment of the Native American Housing
Assistance and Self-Determination Act of 1996 (Public Law 104-330). This 1999 revised version
reflects significant update and revision of the 1996 Tribal Housing Code. Some of the update and
revision was necessary due to the enactment and implementation of the Native American
Housing Assistance and Self-Determination Act of 1996 (NAHASDA). This 1999 revision, however,
also reflects significant update and revision based upon issues raised by tribes who have used the
1996 Tribal Housing Code to enact their housing codes.

This revised 1999 Tribal Housing Code was developed for ONAP by the Tribal Law and Policy
Institute under a contract with ICF Housing and Community Development Group. The Tribal Law
and Policy Institute is an Indian owned and operated non-profit corporation organized to design
and deliver education, research, training, and technical assistance programs which promote the
improvement of justice in Indian country and the health, well-being, and culture of Native
peoples. The 1999 revisions were completed by Tribal Law and Policy Institute Executive Director
Jerry Gardner and Mary Wynne (an attorney, former Chief Judge of the Colville Tribal Court, and
current judge for a series of tribal courts in the Northwest). The 1999 revisions also incorporate
revisions recommended by California Indian Legal Services attorney Dorothy Alther.

In 1995, ONAP identified the need for a comprehensive Tribal Housing Code, including eviction
and foreclosure procedures. Few tribal governments had enacted housing codes, and the lack of
codes had caused substantial problems for tribal administrations, tribal court systems, Indian
housing authorities (IHA’s) and individual homebuyers and tenants.
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The 1996 Tribal Housing Code was developed for ONAP by the National Indian Justice Center
(NIJC) under a contract with ICF Kaiser International. NIJC developed the 1996 Tribal Housing
Code in conjunction with a Project Advisory Group. The Members of the Project Advisory Group
were as follows:

Dorothy Alther, Directing Attorney
California Indian Legal Services
(Bishop Office)

Bonnie Craig, Director
Native American Studies
University of Montana

Rebecca Margiotta, Executive Director
Red Cliff Chippewa Housing Authority

Carey Vicenti, Chief Judge
Jicarilla Apache Tribal Court

The Project Advisory Group was involved in all aspects of drafting, reviewing, and revising the
1996 Tribal Housing Code. The primary NIJC staff person responsible for drafting, reviewing, and
revising the 1996 Tribal Housing Code was NIJC Senior Staff Attorney Jerry Gardner with
assistance from Staff Attorney Maureen Geary.

A great deal of time and effort was spent attempting to locate examples of existing tribal housing
codes. Ultimately, only a limited number of examples of tribal housing codes were obtained for
review and analysis by NIJC and the Project Advisory Group. Most tribes had not enacted tribal
housing codes beyond the tribal ordinance establishing their Indian Housing Authority (Most tribal
ordinances are essentially the HUD model IHA Tribal Ordinance although HUD regulations no
longer require tribes to strictly follow a model ordinance.). Many tribes began enacting housing
code provisions during the mid-1990s in order to comply with the provisions of the Section 184
Indian Housing Loan Guarantee Program. Most of these codes, however, were designed primarily
to meet the specific needs of the Section 184 Program rather than to address more
comprehensive tribal housing issues.

Many different codes were used as resource materials in the development of the 1996 Tribal
Housing Code, including the housing code of the Shoshone and Arapaho Tribes; a draft housing
code from the Mississippi Choctaw Tribe; a leasehold mortgages and foreclosure ordinance
developed by Wagenlander and Associates of Denver, Colorado; and a leasehold mortgaging code
developed by Fannie Mae. In addition, the Cheyenne River Sioux Tribe modified and adopted the
first working draft and some of their modifications were utilized in the final document.
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General Commentary

This code is titled "Tribal Housing Code" rather than "Model" Tribal Housing Code in order to
highlight the potential pitfalls involved in proposing a "one size fits' all" model code. No single
code can meet the needs of all tribes. This Code provides a series of options for tribes to consider
in evaluating and adapting the Code to meet the needs of a specific tribe. The Tribal Housing
Code should be read in conjunction with the commentary which is done on a section by section
basis. Any tribe  considering the adoption of this Code should carefully review the Code and the
commentaries to determine the extent to which the Code meets the needs of their individual
community and then make the necessary changes before enacting it.

There are a number of critical issues which should be addressed by an individual tribe before
enacting a Tribal Housing Code, including:

1. Loan Guarantee Programs

One of the driving forces behind the movement towards enacting tribal housing codes has been
the need for tribes to enact mortgage and foreclosure codes in order to comply with the
provisions of the Section 184 Loan Guarantee Program. The necessary provisions are included
here in Chapter 5 (Mortgages and Foreclosures) and additional information concerning the
program is included in the Commentary to Chapter 5. It is important to note that this Tribal
Housing Code is designed not only to meet the needs of the Section 184 Program, but also to
address a broader range of all mortgages on the-reservation. Also, the language used throughout
the Code is broader than needed to simply meet the requirements of this specific program. The
Code is designed to meet the needs of other current and future governmental programs.

2. Public Law 280/Procedural Provisions

There are a number of tribes that do not currently have functioning Tribal Court Systems. This is
especially true in P.L. 280 states (Act of Aug. 14, 1953, Pub. L. No.83-280, ch. 505, 67 Stat. 588
(codified as amended at 18 U.S.C. §§1162, 25 U.S.C. §§1324-1326, 28 U.S.C. §1360, 1360
note) where the affected states were granted limited jurisdictional authority. Some tribes in P.L.
280 states are considering developing tribal court systems that may initially handle only a limited
range of cases - such as housing disputes. This Tribal Housing Code is designed so that it can
meet the needs of these tribes that may not have other comprehensive code chapters.
Consequently, those tribes which do have comprehensive tribal codes may not need all of the
detailed procedural code provisions included in this Code, especially some of the provisions in
Chapter 4.
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3. Mutual Help Home Ownership Program

The Mutual Help Home Ownership Program presents difficult conceptual problems due to the fact
that it is a hybrid program. There have been legal disputes concerning whether Mutual Help
Housing participants are tenants or equity owners and whether the Mutual Help and Occupancy
Agreement (MHOA) is a lease/option contract or an installment contract. At times, Mutual Help
participants are referred to and treated as tenants -- at other times as homeowners. For the
purposes of this Tribal Housing Code, we have defined mutual help tenants/homeowners as both
tenants and lessees (see §1-1-5). An individual tribe, however, may decide to add more specific
provisions addressing this program. Moreover, it should be noted that the 1996 enactment of
NAHASDA provides tribes with the authority to change the nature of what had been the Mutual
Help Home Ownership program in their communities.

4. Model Indian Housing Authority (IHA) Tribal Ordinance

Most Indian housing authorities were established through tribal enactment of the HUD model
Indian Housing Authority Tribal Ordinance. (Note that tribes are no longer required to use this
model ordinance). There has been some confusion concerning these IHA establishment
ordinances. These ordinances do not provide a comprehensive housing code which addresses the
broad range of issues set forth in this Tribal Housing Code. This Code is designed to help
implement and supplement tile establishment ordinance - not replace it. The only current
reference to the IHA establishment ordinance in this Tribal Housing Code is contained in §1-1-4
(Relation to Other Laws).

5. Native American Housing Assistance and Self-Determination Act (NAHASDA)

The Native American Housing Assistance and Self-Determination Act of 1996 (NAHASDA) (Public
Law 104-330) was enacted into law on October 26, 1996.  NAHASDA reorganized the system of
federal housing assistance to Native Americans by eliminating several separate programs of
assistance and replacing them with a single block grant program.  In addition to simplifying the
process of providing housing assistance, the purpose of NAHASDA was to provide federal
assistance for Indian tribes in a manner that recognizes the right of Indian self-determination and
tribal self-governance.  The Final Rule implementing NAHASDA was issued on March 12, 1998
following a negotiated rulemaking process.

Early drafts of the 1996 Tribal Housing Code contained provisions which set out various additional
protections for tenants when the landlord is the Indian Housing Authority – or Tribally Designated
Housing Entities (TDHE) under NAHASDA.  These protections are set forth in applicable federal
laws and regulations.  The most relevant current provision is section 207 of NAHASDA.  Indian
Housing Authority protections were included in early drafts of the 1996 Tribal Housing Code to
provide general notice that additional protections may apply, but the specific provisions were
deleted from the final 1996 version because these provisions may vary from time to time based
upon federal laws and regulations and the Indian Housing Authority’s rules and regulations.  This
decision not to specifically list these additional provisions greatly simplified the necessary
revisions to the 1996 Tribal Housing Code following the enactment of NAHASDA.
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6. Notice to Quit Time Requirements

An individual tribe needs to address the difficult issue of Notice to Quit time requirements prior to
enacting this Tribal Housing Code. These provisions are set forth in §1-3-2 of this Code along with
the detailed commentary that outlines the critical issues involved. The most important issues
concern the determinations of appropriate time requirements and whether the TDHE termination
notice should qualify as the notice to quit (see §1-3-2 and commentary for more information).

7. Grievance Process

Some Indian Housing Authorities (or TDHEs) currently utilize an eviction process whereby the
tenant is first given a full administrative hearing/grievance process through the TDHE before the
case goes to tribal court, and then the tenant is given an expedited procedure rather than a full
hearing at the tribal court level. The administrative hearing may be before the TDHE
commissioners or an administrative law judge.

This Tribal Housing Code requires a full hearing at the tribal court level if the case proceeds that
far in the process (and it does not result in a default judgment). It is critical that all due process
requirements be met in the tribal court.

Ultimately, if a tribe enacts this Tribal Housing Code, a TDHE which currently provides a full
administrative hearing may find that two full hearings are overly burdensome. In that case, the
TDHE may decide to scale back their administrative hearing/grievance process so long as it still
meets the minimum requirements of the HUD and TDHE rules and regulations.

8. Mobile Homes

During the course of developing the 1996 Tribal Housing Code, several Project Advisory Group
(PAG) members raised the issue of ways that a Tribal Housing Code might afford protection to
mobile home owners on the reservation. Since mobile homes are often the second most popular
form of housing in Indian Country the PAG felt that repossession of mobile homes should
somehow be addressed in the Code.

One option considered and referenced throughout the Code is to require mobile home lenders to
follow the Mortgage and Foreclosure procedure outlined in Chapter 5 in order to gain possession
of a mobile home from a defaulting borrower. This option requires that lenders treat the mobile
home as real property (i.e. land or a house) and record its mortgage/security interest with the
tribe's Recording Clerk. If the mobile home borrower defaults on his/her mobile home loan, the
lender will have to foreclose on the mobile home pursuant to Chapter 5, instead of following the
usual course of repossession. If a tribe is interested in including mobile homes in its foreclosure
process, we have placed Commentary throughout the Code to assist it to do so.
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A tribe considering placing mobile homes within its foreclosure process should be cautioned
however, since doing so could make mobile home lenders reluctant to loan to tribal members.
Requiring a mobile home lender to proceed through a foreclosure process to gain possession of a
mobile home in default will mean more time and cost to the lender, which may make mobile
home loans in Indian Country less desirable. Another problem might be pursuing tribal judgments
in state courts against mobile home lenders who have failed to follow tribal foreclosure
procedures. A state court, under the doctrine of comity, might find that a tribal foreclosure
process is too burdensome of a process for repossessing a mobile home. State laws generally
consider mobile homes personal property and not subject to foreclosure law. As such, a state
court might conclude that the tribal foreclosure law, as applied to mobile homes, is contrary to
state law and thus refuse to enforce the tribal judgment.

An alternative solution to subjecting mobile homes to a foreclosure process is to adopt a tribal
repossession law that provides that mobile homes cannot be taken off the reservation unless the
borrower gives his or her written consent or the mobile home lender has a tribal court order
allowing the removal. This option provides a mobile home borrower more protection than is
usually provided under most state repossession laws but does impose as burdensome a judicial
process as is found under a foreclosure law.

This second option is currently used by the Navajo Nation. Title 7 of the Navajo Nation Code
provides;

§607. Repossession of personal property

The personal property of Navajo Indians shall not be taken from land subject to the
jurisdiction of the Navajo Tribe under the procedures of repossession except in strict
compliance with the following;

1. Written consent to remove the property from land subject to the jurisdiction of the
Navajo Tribe shall be secured from the purchaser at the time repossession is sought.
The written consent shall be retained by the creditor and exhibited to the Navajo Tribe
upon proper demand.

2. Where the Navajo refuses to sign said written consent to permit removal of the
property from land subject to the jurisdiction of the Navajo Tribe, the property shall
be removed only by order of a Tribal Court of the Navajo Tribe in an appropriate legal
proceeding.

Each tribe will need to assess mobile home owner protection on its reservation and decide
whether its Tribal Housing Code or a Tribal Repossession Code may best address the problem of
mobile home repossession.



7

Chapter 1
General Provisions

1-1-1 Applicability

The following title shall hereinafter be referred to as the "Tribal Housing Code." It shall
apply to any and all arrangements, formal or informal, written or agreed to orally or by
the practice of the parties, in selling, buying, renting, leasing, occupying, or using any
and all housing, dwellings, or accommodations for human occupation and residence. It
shall also apply to any and all mortgages, leasehold mortgages and agreements to secure
an interest in a building.

The following arrangements are not governed by this Code:

(A) Residence at an institution, public or private, if incidental to detention or the provision
of medical, geriatric, educational, counseling, religious, or similar service; or

(B) Occupancy in a hotel, motel, or other commercial lodging.

COMMENTARY: This Section first establishes that this Title shall be referred to as
the "Tribal Housing Code." For purposes of a particular Tribe, other terms such
as "ordinance," "title," "law ," or "act" could be substituted for "code."
Furthermore, the name of the specific tribe could be inserted into the Title.

The remainder of the Section sets fourth an overall statement of the applicability
of the Code. The statement is written very broadly to cover almost all possible
housing arrangements with the exception of institutional residence and
hotel/motel accommodations. An individual tribe should carefully review this
Section prior to adoption of this Code to determine if any modifications are
required to meet their needs. The term "occupancy" is used with regard to
hotel/motel accommodations instead of "transient occupancy" to make it clear
that all hotel/motel accommodations are excluded from coverage under this
Code. An individual tribe, however, may decide that long term hotel/motel
occupancy should be covered (for instance, when hotels and motels are used as
alternative long term housing while waiting for housing construction or
renovation). In this case, the word transient should simply be added before the
word occupancy in §1-1-1(B).

1-1-2 Jurisdiction

(A) Jurisdiction is extended over all buildings and lands intended for human dwelling,
occupation or residence which may lie within:

(1) The exterior boundaries of the Tribal Reservation;

(2) Lands owned by, held in trust for, leased or used by the Tribe, its members,
its housing authority, or any other entity of the Tribe; or

(3) The Indian Country of the Tribe, as may be defined from time to time by the
laws of the Tribe or of the United States.

(B) Jurisdiction is extended over all persons or entities within the jurisdiction of the
Tribe who sell, rent, lease, or allow persons to occupy housing, dwellings, or
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accommodations for the purpose of human dwelling, occupation, or residence, and
all persons who buy, rent, lease, or occupy such structures. Such personal
jurisdiction is extended over all persons and entities, whether or not they are
members of the Tribe, whether they are Indian or non-Indian, and whether they
have a place of business within the Tribal Reservation. Any act within the
Reservation dealing with the subject matter of this Code shall be subject to the
jurisdiction of the Tribe.

(C) Jurisdiction is extended over:

(1) All buildings which may lie upon lands owned by, held in trust for, leased or
used by the Tribe, its members, its Housing Authority, or any other entity of
the Tribe.

(2) All persons or entities within the jurisdiction of the Tribe who lease, mortgage,
or otherwise secure an interest in a building.

(D) Jurisdiction over all matters arising within the jurisdiction of the Tribe with respect
to the subjects of this Code, and jurisdiction with respect to any person or entity
acting or causing actions which arise under this Code shall be exercised by the
Tribal Court.

COMMENTARY: This Section sets forth a broad statement of jurisdiction over
housing cases. An individual tribe should carefully review this section prior to
adoption of this Code to determine if any modifications are required to meet
their individual needs.

1-1-3 Purposes and Interpretation

This Code shall be interpreted and construed to fulfill the following purposes:

(A) To simplify the law governing the occupation of dwelling units, and to protect the
rights of landlords and tenants.

(B) To preserve the peace, harmony, safety, health and general welfare of the people
of the Tribe and those permitted to enter or reside on the Reservation.

(C) To provide eviction procedures and to require landlords to use those procedures
when evicting tenants.

(D) To encourage landlords and tenants to maintain and improve dwellings on the
Reservation in order to improve the quality of housing as a tribal resource.

(E) To simplify the law governing the rights, obligations, and remedies of the owners,
sellers, buyers, lessors, and lessees, of buildings.

(F) To avail the Tribe, tribal entities, and tribal members of financing for the
construction and/or purchase of family residences on trust land within the
jurisdiction of the Tribe by prescribing procedures for the recording, priority and
foreclosure of mortgages given to secure loans made by or through any
government agency or lending institution.

(G) To establish laws and procedures which are necessary in order to obtain
governmental funding for tribal housing programs or loan guarantees for private
or tribal housing construction, purchase, or renovation.

COMMENTARY: This is a very important Section which sets forth the purposes
and philosophy of this Tribal Housing Code. It contains an overall statement
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requiring the court to interpret and construe the Code to meet the purposes
set forth in this section. A purpose section is a very useful provision in most
codes especially a tribal housing code because it gives the court guidance
and flexibility interpreting the specific provisions of the code. An individual
tribe should carefully review this section prior to adoption of the Code to
determine whether the seven purposes set forth in this section are
appropriate to meet their needs and whether there are other purposes which
should be added.

1-1-4 Relation to Other Laws

(A) Applicable Law. Unless affected or displaced by this Code, principles of law and
equity in the common law of the Tribe and tribal customs and traditions are
applicable, and the general principles of law of any other Tribe or any other state
may be used as a guide to supplement and interpret this Code.

(B) Other Applicable Laws. Additional tribal and federal laws may apply with regard to
tribal housing such as the ordinance establishing the Indian Housing Authority and
governmental housing laws and regulations.

(C) Conflicts With Other Laws

(1) Tribal Laws: To the extent that this Code may conflict with tribal laws or
ordinances which have been enacted to comply with statutes or regulations of
any agency of the United States, such tribal laws or ordinances shall govern
over the provisions of this Code if it has specific applicability and it is clearly in
conflict with the provisions of this Code.

(2) Federal Laws: Where a conflict may appear between this Code and any
statute, regulation, or agreement of the United States, the federal law shall
govern if it has specific applicability and if it is clearly in conflict with the
provisions of this Code.

(3) State Laws: To the extent that the laws of any state may be applicable to the
subject matter of this Code, such laws shall be read to be advisory and not
directly binding and shall not govern the relations of the parties.

COMMENTARY: This Section sets forth the applicable law and guidance for
the court in handling potential conflicts with other laws. §1-1-4(A)
recognizes that (1) tribal common law and tribal custom and tradition can be
introduced to supplement and interpret this code and (2) that other tribal
and state laws may be used as a guide to supplement and interpret this
Code. §1-1-4(B) and §1-1-4(C) recognize that there may be current or future
tribal and/or federal laws which may conflict with this Code and that these
tribal/federal laws may govern over this Code only if these tribal/federal
laws have specific applicability and are clearly in conflict with this Code
(state laws are held to be advisory only). An individual tribe should carefully
review this section prior to adoption of this Code to determine if any
modifications are required to meet their individual needs.

1-1-5 Definitions

As used in this Code, the following words will leave the meanings given them in this
Section unless the context plainly requires other definitions

(A) Action, suit or lawsuit, claim, complaint or defense shall include any dispute
between persons or entities which relates to the sale, rental, use or occupancy of
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any housing, dwelling, or accommodation for human occupancy, including claims
for the payment of monies for such housing, dwellings, or accommodations,
damages to such units, condition of such units or the relationships between
owners and occupiers of such units, including the right to occupy them.

(B) Adult Person, is any person eighteen (18) years of age or older.

(C) Borrower/Mortgagor is the Tribe, the Indian Housing Authority, or any individual
Indian(s) or any heir(s), successor(s), executor(s), administrator(s), or assign(s)
of the Tribe or such Indian(s) or non-Indian(s) who has executed a Mortgage as
defined in this Code or a Leasehold Mortgage as defined in this Code.

(D) Building is a structure, and any appurtenances or additions thereto, designed for
habitation, shelter, storage and the like.

(E) Building or housing codes are any law, ordinance, or governmental regulation of
the Tribe or an agency of the United States which deals with fitness for habitation,
health conditions, or the safety, construction, maintenance, operation, occupancy,
use, or appearance of any dwelling unit.

(F) Dwelling unit is a house or building or portion thereof which is rented or leased as
a home or residence by any person, not including public transient accommodation,
such as hotel rooms.

(G) Guest is any person, other than the tenant, in or around a dwelling unit with the
permission and consent of the tenant.

(H) He/His: the use of he/his means he or she, his or her, and the singular includes
the plural.

(I) Housing Authority is the____________________________which is the Tribally
Designated Housing Entity, authorized or established under the authority of the
Native American Housing Assistance and Self-Determination Act of 1996 (Public
Law 104-330).

COMMENTARY: The blanks left in the above definition should be filled in by
the tribe, for example: "Housing Authority is the Navajo Nation Housing
Authority"

(J) Indian is any person recognized as being an Indian or Alaska Native by any Tribe,
or by the government of the United States.

(K) Landlord can be the Tribe, Indian Housing Authority, a person, entity or federal
government agency which is the owner, lessor, or sublessor of a dwelling unit
intended for the use of tenants.

(L) Lease is an agreement, written or oral, as well as valid rules and regulations,
regarding the tenants and conditions of the use and occupancy of real property,
dwelling unit, building, or premises, including a lease-to-purchase agreement.

(M) Leasehold Mortgage is the mortgage of a lease of property given to secure a loan,
and may be created under the auspices of any federal agency homebuyer
program, the Indian Housing Authority, or any other agreement entered between
a Borrower/Mortgagor and a Lender/Mortgagee.

(N) Mortgage Foreclosure Proceeding is a proceeding:

(1) To foreclose the interest of the Borrower(s)/Mortgagor(s), and each person or
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entity claiming through the Borrower(s)/Mortgagor(s), in real property, a
building, or in the case of a Leasehold Mortgage, a Lease for which a Mortgage
has been given under the home purchase program of any federal agency; and

(2) To assign where appropriate the Borrower(s)/Mortgagor(s) interest to a
designated assignee.

COMMENTARY: Should the tribe decide to require lenders to foreclose on
mobile homes located on the reservations it should include "mobile homes"
with the list of properties that are subject to the tribe's foreclosure
proceedings.

(O) Lender Designated Assignee. Any lender as defined in this Code may assign or
transfer its interest in a Mortgage or Lease and/or Leasehold Mortgage to a
Designated Assignee.

(P) Lender/Mortgagee is any private lending institution established to primarily loan
funds and not to invest in or purchase properties, the Tribe, an Indian Housing
Authority, or a U.S. government agency or private individual which loans money,
guarantees or insures loans to a Borrower for construction, acquisition, or
rehabilitation of a home. It is also any lender designated assignee(s) or
successor(s) of such Lender/Mortgagee.

COMMENTARY: Should the tribe decide to subject mobile homes to the
foreclosure proceeding you should make the following amendment to
definition (P): "Lender/Mortgagee loans to Borrower construction,
rehabilitation, or acquisition of a home including a mobile home. It is also
any lender . . ."

(Q) Lessor is the legal, beneficial, or equitable owner of property under a Lease.
Lessor may also include the heir(s), successor(s), executor(s), administrator(s),
or assign(s) of the lessor.

(R) Lessee is a tenant of a dwelling unit, user and/or occupier of real property, or the
homebuyer under any federal mortgage program including the Mutual Help
program. The lessee may, for purposes of federal agency home mortgage
programs, be the Indian Housing Authority.

(S) Mortgage is a lien as is commonly given to secure advances on, or the unpaid
purchase price of a building or land, and may refer both to a security instrument
creating a lien, whether called a mortgage, deed of trust, security deed, or other
term, as well as the credit instrument, or note, secured thereby.

COMMENTARY: Should the tribe decide to subject mobile homes to the
foreclosure process please add in "mobile home" after the word "building" on
the second line of definition (S).

(T) Mortgagor/Borrower - see Borrower/Mortgagor.

(U) Mortgagee/Lender - see Lender/Mortgagee.

(V) Mobile home is a structure designed for human habitation and for being moved on
a street or highway. Mobile home includes pre-fab, modular and manufactured
homes. Mobile home does not include a recreational vehicle or a commercial
coach.

(W) Nuisance is the maintenance or allowance on real property of a condition which
one has the ability to control and which unreasonably threatens the health or
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safety of the public or neighboring land users or unreasonably and substantially
interferes with the ability of neighboring property users to enjoy the reasonable
use and occupancy of their property.

(X) Owner is any person or entity jointly or individually having legal title to all or part
of land or a dwelling, including the legal right to own, manage, use, or control a
dwelling unit under a mortgage, long-term lease, or any other security
arrangement.

(Y) Person includes the Tribe, Indian Housing Authority, an individual or organization,
and where the meaning of a portion of this Code requires, it means a public
agency, corporation, partnership, or any other entity.

(Z) Premises is a dwelling unit and the structure of which it is a part, and all facilities
and areas connected with it, including grounds, common areas, and facilities
intended for the use of tenants or the use of which is promised for tenants.

(AA) Rent is all periodic payments to be made to a landlord or lessor under a lease.

(BB) Rental agreement - see Lease.

(CC) Reservation is the ____________ Reservation in the state of ____________.

COMMENTARY: The blanks left throughout this Code indicate where the tribal
name should be placed.

(DD) Shall, for the purposes of this Code, will be defined as, mandatory or must.

COMMENTARY: The word "shall" as used throughout this Code will be defined
as "mandatory" or "must." For example: "Each tenant shall pay rent"
translates to "Each tenant must pay rent" or "Each Tenant has a mandatory
duty to pay rent.” In the alternative, an individual tribe could decide to
change "shall" to "must " throughout this Code.

(EE) Subordinate Lienholder is the holder of any lien, including a subsequent
mortgage, perfected subsequent to the recording of a Mortgage under this Code,
except the Tribe shall not be considered a subordinate lienholder with respect to
any claim regarding a tribal tax on real property.

(FF) Tenant is the lessee(s), sublessee(s), or person(s) entitled under a lease or
Mutual Help Occupancy Agreement to occupy a dwelling unit to the exclusion of
others.

(GG) Tribal Court is the Court as established by the laws of this Tribe or such body as
may now or hereafter be authorized by the laws of the Tribe to exercise the
powers and functions of a Court of law.

(HH) Tribal Recording Clerk is the director of the Tribal Real Estate program or such
other person designated by the Tribe to perform the recording functions required
by this document or any deputy or designee of such person.

COMMENTARY: Should the tribe decide to rely on a state or Bureau of Indian
Affairs recording system, definition (HH) should be deleted.

(II) Tribe is the ______________________________.

COMMENTARY: This Section sets forth an extensive list of definitions in
alphabetic order. Note that an individual tribe would need to fill in the blanks
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in three definitions (I) Housing Authority, (CC) Reservation and (II) Tribe
with their specific tribal information and/or adding the specific tribe
identification information throughout the Code. Also, note that two terms
("borrower/mortgagor" and "lender-mortgagee") are used together
throughout the code to reduce potential confusion created by using the terms
mortgagor and mortgagee by themselves and that these terms are each
referenced twice in this definitions Section. There may be additional
definitions which could be added to this Section.
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Chapter 2
Landlord/Tenant Responsibilities And Remedies

 

1-2-1 Rental Agreements

(A) Effect of Rental Agreements. The provisions of this Code, as well as the applicable
laws identified in §1-1-4, establish the minimum rights and responsibilities of
landlords and tenants. Unless inconsistent therewith, rental agreements may
supplement these minimum rights and responsibilities.

(B) Terms Prohibited in Rental Agreements. No rental agreement shall provide that the
tenant agrees: (1) to waive or forfeit his rights or remedies under this Code or any
other applicable laws as identified in §1-1-4; (2) to exculpate or limit the liability of
the landlord or to indemnify the landlord for that liability or the costs connected
therewith; (3) to permit the landlord to dispossess him without resort to court order;
or (4) to pay a late charge prior to the expiration of the grace period set forth in §1-
3-I(A). A provision prohibited by this subsection shall be unenforceable.

(C) Term of Tenancy. In the absence of a definite term in the rental agreement, the
tenancy shall be month-to-month.

(D) Payment of Rent. In the absence of definite terms in the rental agreement, rent is
payable at the landlord's office (if known) or at the dwelling unit. In the absence of
definite terms, the amount of rent shall be the fair market value of the rental unit.

COMMENTARY: This Section sets forth specific provisions concerning rental
agreements. First, it establishes that this Code establishes the minimal rights
and responsibilities for landlords and tenants. Second, specific rental terms
are prohibited. Third, it establishes that in the absence of definite terms, the
tenancy shall be month-to-month, the rent shall be fair market value and the
rent shall be payable at the landlord's office (if known) or at the dwelling
unit. There are at least two additional issues which could also be addressed
here. First, there may be a need to include a provision excluding those whose
residence is conditional upon employment (such as resident managers and
some seasonal workers) from the Code requirements - or at least to
substantially modify the provisions for them. Second, although subsection
(B) identifies prohibited terms, it does not contain a remedy - some states
have recently been adding laws which provide that a landlord who
intentionally includes an illegal provision is required to pay damages and
attorneys fees.

1-2-2 Rules and Regulations

(A) The landlord may promulgate reasonable rules and regulations regarding the use and
occupancy of the dwelling unit.

(B) Such rules and regulations are enforceable against the tenant only if:

(1) their purpose is to promote the convenience, safety or welfare of the tenants
in the premises, preserve the landlord's property from abusive use or make a
fair distribution of services and facilities held out for all the tenants generally;
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(2) the rules and regulations are reasonably related to the purpose for which they
are adopted;

(3) the rules and regulations apply to all tenants in the premises in a fair manner;

(4) the rules and regulations are sufficiently explicit in their prohibition, direction
or limitation of the tenant's conduct to fairly inform him of what he shall or
shall not do to comply; and

(5) the tenant has notice of the rules and regulations at the time he enters into
the rental agreement or when they are adopted.

(C) If a rule or regulation that would result in a substantial modification of the terms of
the rental agreement is adopted after the tenant enters into the rental agreement,
such rule or regulation is not valid unless the tenant consents to such rule or
regulation in writing.

COMMENTARY: This Section sets forth specific procedures by which landlords
may establish rules and regulations concerning the use and occupancy of
dwelling units. An individual tribe should review these provisions to
determine if they should be applicable to all types of housing on an individual
reservation.

1-2-3 Landlord Responsibilities

Except as otherwise fairly and reasonably provided in a rental agreement or a Mutual Help
Occupancy Agreement, each landlord subject to the provisions of this Code shall:

(A) Maintain the dwelling unit in a decent, safe, and sanitary condition.

(B) Comply with applicable building and housing codes.

(C) Make all necessary repairs to put and maintain the premises in a fit and habitable
condition, except where the premises are intentionally rendered unfit or uninhabitable
by the tenant or his guest, in which case such duty shall be the responsibility of the
tenant.

(D) Keep common areas clean, safe, and secure.

(E) Ensure tenant access to the dwelling unit.

(F) Maintain in good condition and safe working order all electrical, plumbing, sanitary,
heating, ventilating, air-conditioning, and other facilities and appliances, where such
things are not the responsibility of the tenant or are generated by an installation
within the exclusive control of the tenant.

(G) Provide and maintain proper and appropriate receptacles and facilities for the disposal
of ashes, garbage, rubbish, and other waste.

(H) Provide running water, hot water, and heat in accordance with applicable building and
housing codes, except to the extent the tenant is required to provide such for himself.

(I) Guarantee the right of quiet enjoyment of the dwelling unit to the tenant and insure
that the conduct of other tenants, their guests, and other persons on the premises
does not cause a nuisance, endangerment of public health and safety, breach of
peace, or interference with the quiet enjoyment of the tenant.

(J) Give sole possession of the dwelling unit to the tenant in accordance with the rental
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agreement and refrain from:

(1) entering the unit, except as authorized in §1-2-4(K);

(2) making repeated demands for entry otherwise lawful under §1-2-4(K) but
which have the effect of unreasonably harassing the tenant;

(3) sexually harassing or physically assaulting the tenant in or around his dwelling
unit; or

(4) locking the tenant out of his dwelling unit without the tenant's consent.

(K) Disclose, in writing, the name, address, and telephone number of the person
responsible for receiving rent, notices and demands under this code, the person
authorized to manage the dwelling unit, the owner of the premises or his agent, and
the person responsible for making repairs, where they are required.

COMMENTARY: This Section sets forth eleven specific landlord
responsibilities. An individual tribe should carefully review these landlord
responsibilities for applicability and determine if revised and/or additional
responsibilities are needed. In addition, it may be necessary to clarify that
the landlord cannot simply alter or eliminate many of these responsibilities -
some responsibilities (such as who provides garbage cans) should be subject
to contract negotiations, but other responsibilities (such as the warranty of
habitability) should not be subject to contract negotiations.

1-2-4 Tenant Responsibilities

Except as otherwise fairly and reasonably provided in a rental agreement or mutual help
occupancy agreement, each tenant subject to the provisions of this Code shall:

(A) Pay rent without demand or notice at the time and place agreed upon by the parties.

(B) Immediately notify the landlord of any defects in the premises hazardous to life,
health, or safety.

(C) Keep the dwelling unit reasonably clean and dispose of all ashes, garbage, rubbish,
junk, and abandoned vehicles in a proper, sanitary, and safe manner.

(D) Use all electrical, plumbing, sanitary, heating, ventilating, air-conditioning, and other
facilities and appliances which are part of the dwelling unit or premises, and the
property of the landlord, in a proper, safe, sanitary, and reasonable manner.

(E) Refrain from destroying, defacing, damaging, or removing any part of the dwelling
unit, premises, or common areas, and to require guests to act in like manner.

(F) Pay reasonable charges for the repair of damages, other than normal wear and tear,
to the dwelling unit, premises, or common areas caused by the tenant or his guests,
or to repair such damages as required under the rental agreement, within thirty (30)
calendar days of such damage.

(G) Conduct himself, and require his guests to conduct themselves, in a manner which
does not disturb the quiet enjoyment of others or cause a breach of the peace.

(H) Not give up the dwelling unit to others, assign a lease arrangement, or sublease the
dwelling unit without the written or oral permission of the landlord.

(I) Use the dwelling unit only for residential purposes as agreed, and not to use the unit
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or permit its use for any other purpose, including illegal conduct or any other activity
which may harm the physical or social environment of the premises or the area
around it.

(J) Abide by all rules and regulations promulgated by the landlord in accordance with §1-
2-2 of this Code.

(K) Provide the landlord access to the dwelling unit to perform maintenance and repairs,
inspect the premises, supply necessary or agreed services, or show the dwelling unit
to prospective buyers or tenants, provided that such access shall be at reasonable
times when the tenant is present, and upon reasonable written or oral notice from the
landlord, except in emergency situations where the health, safety or welfare of the
tenant or the tenant's neighbors is in immediate danger or where the tenant consents.
No tenant who unreasonably denies access to a landlord for these purposes may
pursue an action or grievance on the grounds that any services or repairs were not
provided.

COMMENTARY: This Section sets forth eleven specific tenant responsibilities.
An individual tribe should carefully review these obligations to determine if
revised and/or additional responsibilities are needed. In addition, it may be
necessary to clarify that the tenant cannot simply alter or eliminate many of
these responsibilities - some responsibilities (such as who provides garbage
cans) should be subject to contract negotiations, but other responsibilities
(such as the prohibition against illegal or unsafe usage) should not be
subject to contract negotiations.

1-2-5 Tenant Remedies (Option A)

Where a landlord has not complied with this Code or the agreement of the parties, the
tenant has the following rights:

(A) To give reasonable notice to the landlord to comply with his obligations, including the
right to require repairs or maintenance which are the responsibility of the landlord.

(B) Should landlord fail to comply with his duties after the provision of notice under
subsection (A) above within a reasonable period of time, the tenant may make
necessary repairs and take other necessary remedial action and deduct the cost from
the rent payment, or may terminate the agreement under which the tenant occupies
the premises.

(C) To seek a Court order or judgment for the payment of monies or costs, compliance
with the agreements and obligations of landlords, terminate an agreement, pay
damages, or any other relief to which he may be entitled by law or the agreement of
the parties.

1-2-5 Tenant Remedies (Option B)

(A) Conditions. Where a landlord has not complied with his responsibilities regarding
dwelling unit conditions, as set forth in §1-2-3(A)—(K) of this Code, and where the
tenant has given notice to the landlord and the landlord has failed, within a
reasonable period of time, to cure his noncompliance, the tenant may:

(1) Withhold rent in cases where the landlord's noncompliance renders the
dwelling unit uninhabitable; or

(2) Make necessary repairs and deduct the cost of such repairs from his rent; or
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(3) Institute an action in the Tribal Court seeking:

(i) an order compelling the landlord to comply with his responsibilities as
set forth in §1-2-3(A)—(K) of this Code;

(ii) an award of money damages, which may include a retroactive
abatement of rent; and/or

(iii) such other relief in law or equity as the court may deem proper,
provided that no tenant may institute such an action if a valid notice to
quit based upon nonpayment of rent has been served on him prior to his
institution of the action. Where a landlord violates his responsibilities as
set forth in §1-2-3(I) or §1-2-3(J) of this Code, damages shall be not less
than an amount equal to one month's rent and tenant shall be further
entitled to reasonable attorney's fees.

(4) Terminate the rental agreement.

(B) Identification of Landlord. Where a landlord fails to identify himself to the tenant in
accordance with §1-2-3(k) of this Code, the tenant is under no obligation to pay rent
and may terminate any existing rental agreement.

COMMENTARY: There are two separate Tenant Remedies sections set forth in
this Code. Option A is a more general provision. Option B is a more specific
and detailed provision. An individual tribe should carefully review both of
these options to determine which option is most appropriate. It also may be
necessary to define "reasonable" time for specific actions and to clarify the
time period during which there is "no obligation to pay rent" when there is a
failure to identify the landlord.

1-2-6 Landlord Remedies (Option A)

Where a tenant has not complied with this Code or the agreement of the parties, the
landlord has the right to:

(A) Give reasonable notice to the tenant to comply with his obligations, pay any monies
due and owing under the agreement of the parties, or landlord has right to terminate
the agreement under which the tenant occupies the premises, and demand that he
and those with him leave the premises.

(B) Require repairs or maintenance which are the responsibility of the tenant and
compliance with reasonable rules and regulations for occupancy.

(C) Seek a Court order or judgment for the payment of monies or costs, for compliance
with the agreements and obligations of tenants, for termination of an agreement,
payment of damages, eviction of tenants, or any other relief to which he may be
entitled by law or the agreement of the parties.

1-2-6 Landlord Remedies (Opinion B)

Where a tenant has committed serious or repeated violations of his responsibilities as set
forth in §1-2-4 of this Code, the landlord may institute an action in the Tribal Court
seeking an order compelling the tenant to comply with his responsibilities as set forth in
§1-2-4, an award of money damages, and/or such other relief in law or equity as the
court may deem just and proper.

COMMENTARY: There are two separate Landlord Remedies sections set forth
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in this draft. Option A is a slightly more detailed provision. Option B is a more
summary provision. An individual tribe should carefully review both of these
options to determine which option is most appropriate.

1-2-7 Abandoned Dwelling Units (Option A)

Where a dwelling has been abandoned (the tenant has vacated without notice and does
not intend to return which is evidenced by removal of possessions, nonpayment of rent,
disconnected utilities, or expressed to the landlord or third party) a landlord, without
further notice to the tenant may post a notice on the dwelling stating that the landlord
intends to take possession and that the tenant's possessions will be inventoried and
removed within ten (10) days from the posting. If the tenant's possessions are not
claimed within thirty (30) days from their removal from the abandoned dwelling, the
landlord may dispose of the possessions. If the abandoned property is of cultural,
religious, or ceremonial significance, the landlord shall have an affirmative duty to locate
next of kin and/or contact the Tribe in order to return these items.

1-2-7 Abandoned Dwelling Units (Option B)

A landlord may regain possession of a dwelling unit, in accordance with this section,
where the tenant has vacated the Unit without notice to the landlord and does not intend
to return, which is evidenced by the removal by the tenant or his agent of substantially all
of his possessions and personal effects from the premises and either:

(1) nonpayment of rent for two or more months,

(2) terminated water or electrical utility, service for more than one month, or

(3) an express statement by the tenant that he does not intend to occupy the premises
after a specified date.

(A) The landlord may the send notice to the tenant at his last known address both by
regular mail, postage prepaid, and by certified nail, return receipt requested, stating
that:

(1) he has reason to believe that the occupant has abandoned the dwelling unit,

(2) he intends to reenter and take possession of the dwelling unit unless the occupant
contacts him within ten (10) days of receipt of the notice,

(3) if the tenant does not contact him, he intends to remove any possessions and
personal effects remaining in the premises and to rent the premises, and

(4) if the tenant does not reclaim such possessions and personal effects within sixty
(60) days after the notice, they will be disposed of in accordance with §1-4-15 of
this Code. The notice shall be in clear and simple language and shall include a
telephone number and a mailing address at which the landlord can be contacted.
If the notice is returned as undeliverable, or if the tenant fails to contact the
landlord within ten (10) days of the receipt of the notice, the landlord may reenter
and take possession of the dwelling unit, at which time any rental agreement in
effect shall terminate.

(B) The landlord need not comply with the procedures set forth in Chapter 3 of this Code
to obtain possession of a dwelling unit which has been abandoned.

(C)  If the abandoned property is of cultural, religious, or ceremonial significance, the
landlord shall have an affirmative duty to locate next of kin and/or contact the Tribe in
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order to return these items.

COMMENTARY: This Section sets forth two options concerning abandoned
dwelling units. Option A is a more summary provision. Option B is a more
detailed provision. An individual tribe should carefully review both of these
options to determine which option is most appropriate. Note that sections
have been added to both options setting out an affirmative duty to locate
next of kin and/or the Tribe and return items of cultural, religious, or
ceremonial significance.
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Chapter 3
Grounds For Eviction/Notice To Pre-Eviction Options

 

1-3-1 Grounds for Eviction

A person may be evicted for:

(A) Nonpayment of rent under an agreement for the lease purchase or occupation of a
dwelling when such payments are not made after ten (10) calendar days of the
agreement date of payment, or ten (10) calendar days following the first day of the
month in a month-to-month tenancy.

(B) Any agreement in rent, costs, or damages which have been due and owing for thirty
(30) calendar days or more. The receipt by a landlord of partial payments under an
agreement shall not excuse the payment of any balance due upon demand.

(C) Nuisance, intentional or reckless damage, destruction, or injury to the property of the
landlord or other tenants, or disturbing another tenant's right to quite enjoyment of a
dwelling unit.

(D) Serious or repeated violations of the rental agreement, any reasonable rules or
regulations adopted in accordance with §1-2-2, this Code, or any applicable building
or housing codes.

(E) Occupation of any premises without permission or agreement, following any
reasonable demand by a person in authority over the premises to leave.

(F) Under other terms in the rental agreement which do not conflict with the provisions of
this Code.

COMMENTARY: This Section sets forth six specific grounds for eviction. An
individual tribe should carefully review these six grounds to determine if
revised and/or additional grounds are needed. For example, this Code only
allows a "no cause" eviction by a private landlord if it is set forth in the
rental agreement under §1-3-1(F). An individual tribe may decide to broaden
this to allow a private landlord to evict for no cause so long as it is not for
"illegal purposes."

1-3-2 Notice to Quit Requirements

(A) When Notice to Quit is Required. When a landlord desires to obtain possession of a
dwelling unit, and when there exists one or more legally cognizable reasons to evict
the tenant or tenants occupying the unit as set forth in §1-3-1, the landlord shall give
notice to the adult tenants to quit possession of such dwelling unit according to the
provisions of this chapter.

(B) Purpose of Notice to Quit. The purpose of the notice to quit is to provide advance
notice to the tenant of a specific problem which needs to be addressed. It is also
intended to induce the tenant to enter into discussions with the landlord in order to
resolve the problem.

(C) Statement of Grounds for Eviction Required. The notice to quit shall be addressed to
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the adult tenants of the dwelling unit and shall state the legally cognizable reasons(s)
for termination of the tenancy and the date by which the tenant is required to quit
possession of the dwelling unit.

(D) Form of Notice. The notice shall be in writing substantially in the following form:

"I (or we) hereby give you notice that you are to quit possession or occupancy of
the dwelling unit now occupied by you at (here insert the address or other
reasonable description of the location of the dwelling unit), on or before the (here
insert the date) for the following reason (here insert the legally cognizable reason
or reasons for the notice to quit possession using the statutory language or words
of similar import). Signed, (here insert the signature, name and address of the
landlord, as well as the date and place of signing,)"

(E) Time Requirements for Notice. The notice must be delivered within the following
periods of time:

(1) No less than seven (7) calendar days prior to the date to quit specified in the
notice for any failure to pay rent or other payments required by the
agreement.

(2) No less than three (3) calendar days prior to the date to quit specified in the
notice for nuisance, serious injury to property, or injury to persons. In
situations in which there is an emergency, such as a fire or condition making
the dwelling unsafe or uninhabitable, or in situations involving an imminent or
serious threat to public health or safety, the notice may be made in a period of
time which is reasonable, given the situation.

(3) No less than fourteen (14) calendar days in all other situations.

COMMENTARY: This is a very important Section which sets forth the general
requirements for the notice to quit. It sets forth when the notice to quit is
appropriate, that a statement of the grounds for the eviction is needed (see
§1-3-1), the general form of the notice, and the time requirements for the
notice to quit. An individual tribe should carefully review these provisions
especially the time requirements to determine if these provisions are
appropriate.

Note that an early draft of this Code set forth a separate section for
termination which was required before the notice to quit could be utilized.
The advantage of a separate termination system is that it is designed to give
the tenant an opportunity to cure the problem. The tenant must first get a
termination notice stating that the tenancy will terminate unless the problem
is corrected. If the problem is not corrected, then the landlord can proceed to
serve a notice to quit. Thus, it requires a two step process to evict a tenant -
first a termination notice and then a notice to quit. This final version,
however, combines and simplifies the process utilizing a one step notice to
quit. The process is easier to understand, but the potential impact on tenants
could be significant (It may be useful, however, to change the notice from
simply a Notice to Quit to a Notice to Comply or Quit).

Consequently, the timing requirements should be carefully examined. This
Code provides a general seven day notice to quit. It might be necessary to
extend this time period to protect the tenants. We would certainly
recommend against reducing the time requirement from seven days. In fact,
an individual tribe might decide that it is necessary to increase all three time
requirements under this provision. For example, the time requirements under
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§1-3-2(E)(1) could be increased from 7 days to 15 days, the time
requirements under §1-3-1(E)(2) could be increased from 3 days to 5 days,
and the time requirements under §1-3-2(E)(3) could be increased from 14
days to 30 days.

An additional issue is whether the IHA notice to terminate counts as the
notice to quit required under this Code. The current draft language of this
Code assumes that the IHA must use a two step process by first going
through the termination process and then going through the notice to quit
process under this Code. If an individual tribe decides to reduce one step in
this two step process by allowing the termination notice to count as the
notice to quit, then an additional provision could be added to this section
such as the following:

(F) Indian Housing, Authority Termination Notice. When the landlord is an
Indian Housing Authority, the housing authority termination notice shall
qualify as the notice to quit required under this section so long as the time
requirements of the housing authority termination notice are at least as long
as the time requirements set forth in §1-3-2(E) of this Code.

1-3-3 Serving the Notice to Quit

Any notice to quit must be in writing, and must be delivered to the tenant in the following
manner:

(A) Delivery must be made by an adult person.

(B) Delivery will be effective when it is:

(1) Personally delivered to a tenant with a copy delivered by mail, or

(2) Personally delivered to an adult living in the premises with a copy delivered by
mail, or

(3) Personally delivered to an adult agent or employee of the tenant with a copy
delivered by mail.

(C) If the notice cannot be given by means of personal delivery, or tenant cannot be
found, the notice may be delivered by means of:

(1) Certified mail, return receipt requested, at the last known address of the
landlord or tenant, or

(2) Securely taping a copy of the notice to the main entry door of the premises in
such a manner that it is not likely to blow away, and by posting a copy of the
notice in some public place near the premises, including a tribal office, public
store, or other commonly frequented place and by sending a copy first class
mail, postage prepaid, addressed to the tenant at the premises.

(D) The person giving notice must keep a copy of the notice and proof of service in
accordance with this section, by affidavit or other manner recognized by law.

COMMENTARY: This Section sets forth the specific requirements for serving
the notice to quit.
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1-3-4 Pre-Eviction Options

(A) Negotiated Settlement. After a Notice to Quit is served upon a tenant, the landlord
and tenant may engage in discussions to avoid a proceeding to evict and to settle
the issues between the parties. The agreement to enter into discussions will not
affect the rights of the parties unless the parties reach an agreement to waive any
of their rights.

(B) Stay of Proceedings. Where the parties mutually agree in good faith to proceed
with such discussions, and Judicial Eviction procedures have been initiated, the
Court will stay such proceedings until it is notified by one or both parties that a
hearing is required or that a settlement has been reached.

(C) Settlement Options. In reaching an agreement, the parties may consider, but are
not limited to the following options:

(1) The parties may employ the use of advocates or attorneys;

(2) The parties may employ the use of a mediator or conciliator;

(3) The parties may agree to arbitrate the issues in binding arbitration;

(4) The parties may agree to options set forth in Section §1-4-8(A)(4)(8);

(5) The parties may agree to any other barter for services and goods, or to any
other means of securing a fair exchange of value for the use of the dwelling;

(6) The parties may agree to dismiss the matter in exchange for any agreement
reached;

(7) The parties may agree to stipulate to a judgment to be entered by the Court.

COMMENTARY: Many potential litigants do not realize their inherent powers
to attempt to negotiate settlements to their disputes. This Section was
inserted to encourage the parties in a dispute to enter into negotiations and
give some ideas as to how such negotiations may take place and what may
be considered.
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Chapter 4
Judicial Eviction Procedures

1-4-1 Summons and Complaint

If, after the date set forth in the notice to quit for the tenant to quit possession of the
dwelling unit, the tenant has not quit possession, the landlord may file a complaint in the
Tribal Court for eviction and such other relief as the Court may deem just and proper. The
complaint shall state:

(A) The names of the adult tenant(s) against whom the suit is brought;

(B) A description of the rental agreement, if any;

(C) The address or reasonable description of the location of the premises;

(D) The grounds for eviction;

(E) A statement showing that the notice to quit and any required termination notices have
been served in accordance with this code or other applicable law; and

(F) A statement of the relief demanded, including any claim(s) for possession of the
dwelling unit, damages, fees, costs, or other special relief.

(G) If the landlord is an Indian Housing Authority, a statement that the Indian Housing
Authority has complied with all required regulatory processes prior to filing the
eviction action.

COMMENTARY: This Section sets forth the procedures for summons and
complaint under this Code. The provisions apply only when the steps set
forth in Chapter 3 for notice to quit have been met. This Section sets forth
seven specific requirements which shall be included in the complaint. An
individual tribe should review these seven requirements to determine if
revised and/or additional provisions are needed. For example, if an
applicable traditional dispute resolution procedure is required prior to filing
the complaint, it should be included here. This Section and other sections in
the Chapter may not be necessary if these civil procedures are already
adequately covered in the general tribal civil procedure code.

1-4-2 Action Upon Filing Complaint

When a complaint is filed in the Tribal Court, it shall be immediately presented to a Tribal
Court Judge. This shall be on the date of filing, or, if no judge is present, on the first
regular Court day after filing or when a judge may first be found. The judge shall review
the complaint and shall, if it appears to be in compliance with §1-4-1 and served as set
forth in §1-3-3, issue an order of the Court requiring the defendant named in the
complaint to appear before the Court on a certain date to contest the complaint. The date
for appearance for answering the complaint shall be no less than three (3) calendar days
after the date of the order in matters involving serious nuisance or ten (10) calendar days
in all other cases. Upon setting of the date for appearance, the plaintiff shall have
defendant served with the complaint and a summons to appear for the court date.
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COMMENTARY: This Section sets forth the actions which shall be taken by the
tribal Court once a complaint has been filed under this Code. Note that it may
be necessary to add a summary or expedited process here for certain types
of cases.

1-4-3 Commencement of Proceedings

(A) If the tenant appears before the Court in person or in writing to contest the
complaint, the Court shall set a hearing date. Any written response shall state any
defenses or factual disputes and where any defendant appears in person, a written
response shall be served upon the plaintiff within five (5) calendar days of any
hearing, excluding weekends and holidays.

(B) The Court shall set a hearing date which is no more than fifteen (15) calendar days
following the date for appearance, except when the hearing date would fall on a
weekend or holiday, and in such a situation on the first regular Court day following
that date.

(C) A defendant may, for good cause shown, and upon the payment of a reasonable sum
for the fair rental value of the premises between the date on which the complaint was
filed and the date of hearing, obtain an extension of time, beyond the fifteen (15) day
period. The Court may refuse to extend the date of hearing where the complaint is
based upon nuisance or injuries provided in §1-3-1(C), and shall not extend the date
of hearing where the complaint is based upon conduct which is alleged to constitute a
serious danger to public health, safety, or peace.

(D) The Court may in its discretion on motion from the landlord order the tenant to pay
into the Court rents for the use and occupancy during the pendency of the eviction
case.

COMMENTARY: This Section sets forth further guidance to the court
concerning commencement of proceedings. An individual tribe should
carefully review the time frames in this section to determine if these time
frames are appropriate and realistic.

1-4-4 Defenses

The Court shall grant the remedies allowed in this Code, unless it appears by the evidence
that:

(A) The premises are untenable, uninhabitable, or constitute a situation where there is a
constructive eviction of the tenant, in that the premises are in such a condition, due
to the fault of the landlord, that they constitute a real and serious hazard to human
health and safety and not a mere inconvenience.

(B) The landlord has failed or refused to make repairs which are his responsibility after a
reasonable demand by a tenant to do so, without good cause, and the repairs are
necessary for the reasonable enjoyment of the premises.

(C) There are monies due and owing to the tenant because he has been required to make
repairs which are the obligation of the landlord and the landlord has failed or refused
to make them after a reasonable notice. Such sums may be a complete or partial
defense to a complaint for eviction, but only to the extent that such sums set off
monies owed for occupancy. A tenant may be evicted after such a period if he fails or
refuses to pay the reasonable rental value of the premises.

(D) That due to the conduct of the landlord, there is injury to the tenant in such a way
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that justice requires that relief be modified or denied. This shall include the equitable
defenses of estoppel, laches, fraud, misrepresentation, and breaches of serious and
material obligations for public health, safety, and peace standards.

(E) That there are such serious and material breaches of applicable housing law on the
part of the landlord that it would be unjust to grant him a remedy.

(F) The landlord is evicting the tenant because of his/her race, sex, sexual orientation,
religion, age, marital status, family status, or because the tenant is disabled.

(G) The landlord terminated the tenancy in retaliation for the tenant's attempt to secure
his rights under this Code or to force the landlord to comply with his duties under this
Code.

(H) Any other material or relevant fact the tenant might present that may explain why his
eviction is unjust and unfair.

COMMENTARY: This Section sets forth possible defenses to an action under
this Code.

1-4-5 Discovery and Prehearing Proceedings

Extensive, prolonged, or time consuming discovery and preheating proceedings will not
be permitted, except in the interests of justice and for good cause shown by the moving
party. Discovery shall be informal, and reasonably provided on demand of a party, and it
shall be completed within five (5) calendar days of the date of hearing. Requests for
discovery shall be made no later than three (3) calendar days following the setting of a
hearing date. The court may enter reasonable orders requiring discovery or protecting the
rights of the parties upon reasonable notice.

COMMENTARY: This Section requires that discovery and prehearing
procedures should be minimized.

1-4-6 Evidence (Option A)

Evidence in proceedings under this Code shall be under the provisions of the general tribal
code of evidence.

1-4-6 Evidence (Option B)

Evidence in proceedings under this Code shall be informal, and may include relevant and
reliable hearsay evidence if such evidence is not the basis for a final decision. The books
and records of the parties as to the payment or nonpayment of monies owed will be
received in evidence and the files and business records of the landlord with respect to the
agreement of the parties will be received in evidence and the files and business records of
the landlord with respect to the agreement of the parties will be received in evidence
upon their presentation to the Court; provided, however, that a tenant may examine the
custodian of such records as to their contents. All hearings will be informal and designed
to receive evidence in a fair and just manner.

1-4-6 Evidence (Option C)

Evidence in proceedings under this Code shall be according to the following provisions:

(A) All evidence may be admitted which can be shown to be relevant and material to the
case.
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(B) Fairness will dictate the decision of the judge on challenges to admissibility of
evidence.

(C) The Court may avail itself of any recognized and authoritative materials, books or
documents as guidance in reaching a decision on the admissibility of evidence.

(D) Evidence of customs and traditions of the Tribes shall be freely admitted.

(E) Hearsay objections will not be permitted to procedurally deny the Court access to
reasonable reliable information which would aid in reaching a just decision. Where a
hearsay objection is made, the Court will make an independent determination of the
competency of the evidence which is sought to be offered. Objections may be
overruled where facts indicate that the evidence is relevant and material and
reasonably competent under the circumstances. Hearsay evidence may be freely
admitted where all parties to the out of Court statement are present before the Court
and qualified to testify as to the statement made.

(F) At the discretion of the Judge, evidence may be excluded if its value as proof is
outweighed by the risk that is admission will create a substantial risk of undue
prejudice; confuse the issues; or, mislead the jury, or unfairly surprise the opposing
party.

(G) Upon request of a party, the Court may take judicial notice, of specific facts which are
so certain as not to be subject to reasonable dispute.

COMMENTARY: There are three different options set forth for evidencing
standards under this Code. The first option simply establishes that the
general tribal rules of evidence shall apply. The other options provide more
specific evidentiary guidance for housing cases. The choice of evidentiary
standards is an important decision which should be carefully reviewed by a
particular tribe prior to adoption of the Code. Furthermore, consideration
should be given to the issue of whether or not to provide for jury trials in
eviction actions.

1-4-7 Burden of Proof (Option A)

The burden of proof in all proceedings under this Code shall be clear and convincing
evidence.

1-4-7 Burden of Proof (Option B)

The burden of proof in all proceedings under this Code shall be preponderance of the
evidence.

COMMENTARY: There are two options provided for burden of proof - either
preponderance of the evidence or clear and convincing proof. Clear and
convincing proof is a significantly more difficult standard to meet. Again, this
is an important choice for an individual tribe to decide before adopting this
Code.

1-4-8 Judgment

(A) Within five (5) calendar days of the date of the hearing, the Court shall grant and
enter judgment and the judgment shall grant all relief that the parties are entitled to
as of the date of the judgment. The judgment may:

(1) Order the immediate eviction of a tenant and delivery of the premises to the
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landlord;

(2) Grant actual damages as provided in the agreement of the parties or this
Code, including interest;

(3) Order the parties to carry out an obligation required by law;

(4) Establish a payment plan for the tenant;

(5) Order rent payments out of per capita payment or through garnishment;

(6) Establish a Power of Attorney in another person/agency to fulfill rights or
obligations of either landlord or tenant;

(7) Remediate the action in part or in whole through appropriate recalculation of
rent;

(8) Order the tenant to perform work for the landlord or the owner to pay off back
rent due and/or damages;

(9) Order the payment of attorneys' fees and, where allowed by law or
agreement, costs and expenses of litigation;

(10) Order the parties into negotiations as provided in Section §1-3-4 of this
Code; or

(11) Grant any relief provided in this code or allowed in law or equity.

(B) If a tenant fails to appear in person or in writing on or before the date of appearance,
the Court shall enter judgment on behalf of the plaintiff following a hearing to
determine whether relief should be granted and the kind of relief that should be
granted.

COMMENTARY: This Section sets forth guidance for the court in housing case
judgments. This provision includes a wide range of different judgment
options in order to highlight for the judge that there are a wide variety of
options which could be utilized to meet the requirements of both landlord
and tenant without requiring an eviction.

1-4-9 Form of Judgment

The judgment shall state the relief granted by the Court to any party, but need not state
findings of fact or conclusions of law in support of the judgment. The judgment may state
brief reasons for it. If a trial is held, the judge should, whenever possible, render his
decision immediately after both parties have rested their case and award costs and
restitution as appropriate.

COMMENTARY: This Section sets forth guidance for the court concerning the
form of judgment. It may not be necessary to include this section.

1-4-10 Execution of Judgment

An eviction order may be executed by a duly authorized law enforcement officer or officer
of the Court, appointed by the Court for such a purpose. To execute the order, the officer
shall;

(A)  remove all the evicted persons from the dwelling and verbally order them not to re-
enter;
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(B)  provide a copy of the order of eviction to all adult tenants;

(C)  post copies of the order of eviction on the doors of the premises if there is not any
adult tenant present at the time of execution; and

(D)  supervise the removal of the possessions of the evicted persons.

Any law enforcement officer shall, upon receipt of an order of the Court, execute the
judgment or order made by it with in five (5) calendar days of the date of the judgment
or order and make a report to the Court on what was done to enforce it. Any law
enforcement officer to whom a judgment or order is given for enforcement who fails, in
the absence of good faith, or refuses to execute it shall be subject to the payment of
reasonable damages, costs, and expenses to a party for failure to execute the judgment
and/or suspension from employment. This Section shall also apply to any judgment on
behalf of a tenant obtained under the general tribal civil procedure code and/or tribal
small claims procedure code. All other portions of the judgment shall be subject to
execution in the manner otherwise provided under tribal law.

COMMENTARY: This Section sets forth provisions concerning execution of
judgment and should be read in conjunction with the following sections.

1-4-11 Stay of Execution

If judgment for possession of the dwelling unit enters in favor of the landlord, the tenant
may apply for a stay of execution of the judgment or order if within five (5) days of the
judgment being rendered, the following is established:

(A) Good and reasonable grounds affecting the well being of the party are stated; or

(B) There would be no substantial prejudice or injury to the prevailing party during the
period of the stay; or

(C) Execution of the judgment could result in extreme hardship for the tenant(s); or

(D) A bond is posted or monies are paid to the Court, to satisfy the judgment or payment
for the reasonable use and occupancy of the premises during the period of time
following the judgment. No stay may exceed three months in the aggregate. The clerk
shall distribute such arrearages to the landlord in accordance to any order of the
court.

COMMENTARY: This Section provides the terms under which a tenant can
apply for a stay of execution to postpone an eviction order. It may be
necessary to add a provision allowing an appeal without posting bond due to
the tenant's inability to pay.

1-4-12 Appeals (Option A)

Appeals under this Chapter shall be according to the general tribal appellate provisions.

1-4-12 Appeals (Option B)

Appeals under this Code shall be handled according to the general tribal appellate
provisions, with the exception that the party taking the appeal shall have only five (5)
days from the entry of the order of judgment to file an appeal. All orders from the Court
will remain in effect during the pendency of an appeal under this Code unless otherwise
ordered by the Court.
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COMMENTARY: This Section sets forth two options for appeals either under
the standard tribal appellate procedures or under a separate procedure
established under this Code.

1-4-13 Miscellaneous Complaints and Claims

Any miscellaneous complaint or claim including a complaint or claim by a tenant which
does not fall within the procedures of this code may be made under the general tribal civil
procedure code and/or tribal small claims procedure code.

COMMENTARY: This Section provides that miscellaneous complaints and
claims including tenant complaints and claims (see §1-2-5) may be made
under the general tribal civil procedure code and/or tribal small claims
procedure code. Note that when an individual tribe is considering adopting
this code it would be best to change sections such as this Section to refer to
the specific applicable Chapters or Sections that individual tribe's tribal civil
procedure code or small claims code.

1-4-14 Notice to Leave the Premises

Any notice to leave a premises, shall be by written order of the court, and shall be
delivered to the tenant in the following manner:

(A) Delivery shall be made by:

(1) A law enforcement officer of the Tribe or an agency of the United States
Government, or

(2) Any person authorized by the Tribal Court.

(B) Delivery will be effective when it is:

(1) Personally delivered to a tenant with a copy delivered by mail, or

(2) Personally delivered to an adult living in the premises with a copy delivered by
mail, or

(3) Personally delivered to an adult agent or employee of the tenant with a copy
delivered by mail.

(C) If the notice cannot be given by means of personal delivery, or tenant cannot be
found, the notice may be delivered by means of:

(1) Certified mail, return receipt requested, at the last known address of the
landlord or tenant, or

(2) Securely taping a copy of the notice to the main entry door of the premises in
such a manner that it is not likely to blow away, and by posting a copy of the
notice in some public place near the premises, including a tribal office, public
store, or other commonly frequented place and by sending a copy first class
mail, postage prepaid, addressed to the tenant at the premises.

1-4-15 Forcible Eviction

(A) Where the Court orders an eviction, and the defendant or any other occupant of the
premises refuses to vacate voluntarily by the effective date of that Order, the
defendant or other occupants may be forcibly removed from the premises by a tribal
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law enforcement officer. At the hearing where the eviction is ordered, the Court shall
inform the defendant that if he does not vacate the premises voluntarily by the
effective date, he and the other occupants will be subject to forcible eviction, and
their property will be subject to storage, sale and disposal as set forth in subsection
(C) below.

(B) Following eviction, the Court may allow the landlord, the Indian Housing Authority or
the United States Government access to any property leased by either of them for
purposes of preserving and securing it.

(C) Following forcible eviction of the defendant and/or other occupants, the former
occupant's personal property shall be stored by the owner of the premises for at least
thirty (30) days, either on the premises or at another suitable location. In order to
reclaim their property, the former occupants shall pay the reasonable costs of its
removal and storage. If they do not pay such costs within thirty (30) days, the owner
is authorized to sell the property in order to recover these costs. The landlord shall
not condition return of the former occupant's personal property on the payment of
any costs or fees other than those of removal and storage of those personal
possessions. Should the landlord attempt to condition return of personal possessions
on payment of any other cost or fee, the landlord shall forfeit his right to the costs of
removal and storage. Upon request by the former occupants, the landlord shall
provide them with pertinent information concerning the sale, including the time, date
and location. Any proceeds from the sale in excess of the storage and removal costs
shall be remitted to the former occupants. Nothing in this section shall be construed
to prevent the former occupants from reclaiming property remaining after the sale if
they can arrange to do it in a manner satisfactory to the owner. If the abandoned
property is of cultural, religious, or ceremonial significance, the landlord shall have an
affirmative duty to locate next of kin and/or contact the Tribe in order to return these
items.

COMMENTARY: This Section sets forth procedures for forcible evictions and
for storage of personal property following forcible eviction. Note that a
section has been added setting out an affirmative duty to locate next of kin
and/or the Tribe and return items of cultural, religious, or ceremonial
significance.

1-4-16 No Self-Help Eviction

No landlord may compel a tenant to vacate any premises in a forceful fashion or way
which causes a breach of the peace. All landlords shall give a notice to quit and obtain a
court order as provided in this Code.

COMMENTARY: This Section simply prohibits self-help evictions by either the
Indian Housing Authority or a private landlord.

1-4-17 Security Deposits

(A) Security Deposit Limits. A landlord may demand a security deposit of an amount
equal to one-hundred dollars ($100) or one month's periodic rent, whichever is
greater, which may be in addition to the current month's rent. Additional security
deposits may be allowed for special circumstances such as animals or pets or tenant
history or prior damages.

(B) Payment of Security Deposit at Termination of Tenancy. The person who is the
landlord at the time a tenancy is terminated shall pay to the tenant or former tenant
the amount of the security deposit that was deposited by the tenant with the person
who was landlord at the time such security deposit, was deposited less the value of
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any damages which any person, who was a landlord of such premises at any time
during the tenancy of such tenant, has suffered as a result such tenant's failure to
comply with such tenant's obligations. Damages shall not include normal wear and
tear.

(C) Action to Reclaim Security Deposit. Any tenant may bring a civil action in Tribal Court
to reclaim any part of his security deposit which may be due.

COMMENTARY: This Section sets forth security deposit limits, procedures for
payment of security deposit at termination of tenancy, and procedures for
action to reclaim security deposits. An individual tribe should carefully
review the limits in §1-4-17(A) to determine the appropriateness of these
security deposit limits. Furthermore, it may be necessary to give the landlord
legal impetus to return the deposit by requiring the landlord to account for
any deposit not returned, allowing suit for the deposit without countersuit,
and/or providing that damages for failure to return the deposit are equal to
double the amount of the deposit.
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Chapter 5
Mortgage And Foreclosure

 

1-5-1 Priority

All mortgages recorded in accordance with the recording procedures set forth in this
Chapter, including Leasehold Mortgages, and including loans guaranteed or held by a
governmental agency, shall have priority over any lien not perfected at the time of such
recording and any subsequent lien or claim excepting a lien or claim arising from a tribal
leasehold tax assessed after the recording of the mortgage.

COMMENTARY: This Chapter sets forth general procedures for mortgages and
foreclosures. It is designed to meet not only the needs of the Section 184
Loan Guarantee Program (a brief overview of the Section 184 Program is set
forth below), but also other governmental loan guarantee programs, as well
as private mortgages. Specific to the Section 184 Program, a tribe must
notify HUD that they have foreclosure and eviction procedures in place.
Adoption of this Chapter allows a tribe to meet this requirement.

Section 184 of the Housing and Community Development Act of 1992 (HCDA
1992) (Pub.L.102-550, approved October 28, 1992) authorized the
establishment of the Indian Housing Loan Guarantee Fund (the Fund) to
provide access to sources of private financing to Indian families and Indian
housing authorities who otherwise could not acquire housing financing
because of the unique legal status of Indian trust land. In general, these
lands, held in trust by the United States for the benefit of an Indian or Indian
tribe, are inalienable. Trust lands under this program also include lands to
which the title is held by an Indian tribe subject to a restriction against
alienation imposed by the United States. Because titles to individual plots do
not convey, and liens do not attach, conventional mortgage lending practices
do not operate in this forum.

The Fund addresses these obstacles to mortgage financing by guaranteeing
loans made to Indian families or Indian housing authorities to construct,
acquire, or rehabilitate 1 to 4 family dwelling that are standard housing and
are located on trust land or land located in an Indian or Alaska Native area.
Loans may be made by any lender approved by the Secretary of Housing and
Urban Development, the Secretary of Agriculture, or the Secretary of
Veterans Affairs; or, any lender which is supervised, approved, regulated or
insured by any agency of the Federal Government. The first step in meeting
the requirements of federal government loan guarantee programs is to
provide a priority system with first priority for government guaranteed loans.
The HUD home loan guarantee program, Section 184, allows a tribe to use
either the state mortgage recording system or have mortgages filed with
Bureau of Indian Affairs (BIA). Should your tribe choose either a state
system or the BIA, you should amend §1-5-1 to reflect what system you will
be utilizing. Also note that if your tribe decides to use a state recording
system the tribe will need to enact a law providing for such use.
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1-5-2 Recording

(A) The Tribal Recording Clerk shall maintain in the Tribal Real Estate program a system
for the recording of mortgages and such other documents as the Tribe may designate
by laws or resolution.

(B) The Tribal Recording Clerk shall endorse upon any mortgage or other document
received for recording:

(1) The date and time of receipt of the mortgage or other document;

(2) The filing number, to be assigned by the Tribal Recording Clerk, which shall be
a unique number for each mortgage or other document received; and

(3) The name of the Tribal Recording Clerk or designee receiving the mortgage or
document.

Upon completion of the above cited endorsements, the Tribal Recording Clerk shall
make a true and correct copy of the mortgage or other document and shall certify
the copy as follows:

______________________________________ Tribe ) )Ss.

Indian Reservation )

I certify that this is a true and correct copy of a document received for recording
this date.

Given under my hand and seal this __________ day of _____________________.

(SEAL) _____________________________

(Signature)

_____________________________

(Date)

The Tribal Recording Clerk shall maintain the copy in the records of the recording
system and shall return the original of the mortgage or other document to the
person or entity that presented the same for recording.

(C) The Tribal Recording Clerk shall also maintain a log of each mortgage or other
document recorded in which there shall be entered:

(1) The name(s) of the Borrower/Mortgagor of each mortgage, identified as such;

(2) The name(s) of the Lender/Mortgagee of each Mortgage, identified as such;

(3) The name(s) of the grantor(s), grantee(s), or other designation of each party
named in any other documents filed or recorded;

(4) The date and time of the receipt;

(5) The filing number assigned by the Tribal Recording Clerk; and

(6) The name of the Tribal Recording Clerk or designee receiving the mortgage or
document.
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(D) The certified copies of the mortgages and other documents and the log maintained by
the Tribal Recording Clerk shall be made available for public inspection and copying.
Rules for copying shall be established and designated by the Tribal Recording Clerk.

COMMENTARY: Note commentary under §1-5-1 above. Should the tribe adopt
the Code as presented it is optional on whether or not the tribe wishes to
house its Recording department within a "Tribal Real Estate" program. The
tribe is free to place the Recording function in any tribal department it
wishes.

1-5-3 Foreclosure Procedures

(A) A Borrower/Mortgagor shall be considered to be in default when he is thirty (30) days
past due on his mortgage payment(s) to the Lender/Mortgagee or when he has been
in breach of any other material mortgage provision for at least thirty (30) days.

(B) Before a Borrower/Mortgagor becomes ninety (90) days delinquent on his mortgage
payments and before any foreclosure action or activity is initiated, the
Lender/Mortgagee shall complete the following:

(1) Make a reasonable effort to arrange a face-to-face interview with the
Borrower/Mortgagor. This shall include at least one trip to meet with the
Borrower/Mortgagor at the mortgaged property.

(2) Lender/Mortgagee shall document that it has made at least one phone call to
the Borrower/Mortgagor (or the nearest phone as designated by the
Borrower/Mortgagor, able to receive and relay messages to the
Borrower/Mortgagor) for the purpose of trying to arrange a face-to-face
interview.

(C) Lender/Mortgagee may appoint an agent to perform the services or arranging and
conducting the face-to-face interview specified in this action.

(D) Before the Borrower/Mortgagor has been delinquent for ninety (90) days and at least
ten (10) days before initiating a foreclosure action in Tribal Court, the Lender shall
advise the Borrower/Mortgagor in writing by mail or by posting prominently on the
unit, with a copy provided to the Tribe, as follows:

(1) Advise the Borrower/Mortgagor that information regarding the loan and
default will be given to credit bureaus.

(2) Advise the Borrower/Mortgagor of homeownership counseling
opportunities/programs available through the Lender or otherwise.

(3) Advise the Borrower/Mortgagor of other available assistance regarding the
mortgage/default.

(4) In addition to the preceding notification requirements, the Lender/Mortgagee
shall complete the following additional notice requirements when a Leasehold
Mortgage is involved: (i) notify the Borrower/Mortgagor that if the Leasehold
Mortgage remains in default for more than ninety (90) days, the
Lender/Mortgagee may ask the applicable governmental agency to accept
assignment of the Leasehold Mortgage if this is a requirement of the
governmental program; (ii) notify the Borrower/Mortgagor of the qualifications
for forbearance relief from the Lender/Mortgagee, if any, and that forbearance
relief may be available from the government if the mortgage is assigned; and
(iii) provide the Borrower/Mortgagor with names and address of government
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officials to whom further communications may be addressed, if any.

(E) If a Borrower/Mortgagor has been delinquent for ninety (90) days or more and the
Lender\Mortgagee has complied with the procedures set forth in the first part of this
Section, the Lender\Mortgagee may commence a foreclosure proceeding in the Tribal
Court by filing a verified complaint as set forth in §1-5-4 of this Code.

COMMENTARY: Note commentary under §1-5-1 above. This Section sets forth
detailed foreclosure procedures designed to meet all of the foreclosure
procedure requirements currently established under Section 184 and other
relevant governmental loan guarantee programs.

1-5-4 Foreclosure Complaint and Summons

(A) The verified complaint in a mortgage foreclosure proceeding shall contain the
following:

(1) The name of the Borrower\Mortgagor and each person or entity claiming
through the Borrower\Mortgagor subsequent to the recording of the mortgage,
including each Subordinate Lienholder (except the Tribe with respect to a
claim for a tribal leasehold), as a defendant;

(2) A description of the property subject to the Mortgage;

(3) A concise statement of the facts concerning the execution of the Mortgage or
in the case of a Leasehold Mortgage the lease; the facts concerning the
recording of the Mortgage or the Leasehold Mortgage; the facts concerning the
alleged default(s) of the Borrower/Mortgagor; and such other facts as may be
necessary to constitute a cause of action;

(4) True and correct copies of each promissory note, if a Leasehold Mortgage then
a copy of the Lease, the Mortgage, or assignment thereof relating to the
property (Appended as exhibits); and

(5) Any applicable allegations concerning relevant requirements and conditions
prescribed in (1) federal statutes and regulations (2) tribal codes, ordinances
and regulations; and/or (3) provisions of the Lease or Leasehold Mortgage, or
security instrument.

(B) The complaint shall be provided to the Tribal Court Clerk along with a summons
specifying a date and time of appearance for the Defendant(s).

1-5-5 Service of Process and Procedures

(A) Service of process shall be performed according to the procedures set forth for service
of a notice to quit in §1-3-3 of this Code.

(B) Parties to the matter shall include the creditor, debtor, and all subordinate
lienholders. For a leasehold agreement, additional parties shall include the Tribe and
the United States.

(C) Defendants shall have twenty (20) days to file an answer, counterclaim, and/or
affirmative defenses.

(D) Evidence shall be admitted according to §1-4-6 of this Code.

(E) The Burden of Proof shall be in accordance with §1-4-7 of this Code.
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(F) Other procedural issues shall be determined under the generally applicable civil
procedures of the Tribe.

1-5-6 Cure of Default by Subordinate Lienholder

Prior to the entry of a judgment of foreclosure, any Borrower/Mortgagor or a Subordinate
Lienholder may cure the default(s) under the Mortgage by making a full payment of the
delinquency to the Lender/Mortgagee and all reasonable legal and Court costs incurred in
foreclosing on the property. Any Subordinate Lienholder who has cured a default shall
thereafter have included in its lien the amount of all payments made by such Subordinate
Lienholder to cure the default(s), plus interest on such amounts at the rate stated in the
note for the mortgage. There shall be no right of redemption in any Leasehold Mortgage
Foreclosure proceeding.

COMMENTARY: This Section does not allow for a "right of redemption. The
"right of redemption" if provided in a Foreclosure Code allows a
Borrower/Mortgagor to redeem (purchase) his/her foreclosed property after
it has been sold at a foreclosure sale. Most state foreclosure laws have very
strict time limits on how long a Borrower/Mortgagor has to redeem his/her
property after a foreclosure sale, when the right to redeem will be allowed,
and notice requirements that must be given the Borrower/Mortgagor
following the sale of his/her foreclosed property. Because the right of
redemption can be very specialized the drafters of this Code will leave to the
discretion of the tribe whether or not to incorporate a "right of redemption"
and under what terms. Some HUD mortgage insurance programs may not
allow for a "right of redemption" and the tribe will want to qualify the right
accordingly.

1-5-7 Judgment and Remedy

(A) This matter shall be heard and decided by the Tribal Court in a prompt and reasonable
time period not to exceed sixty (60) days from the date of service of the Complaint on
the Borrower\Mortgagor. If the alleged default has not been cured at the time of trial
and the Tribal Court finds for the Lender\Mortgagee, the Tribal Court shall enter
judgment foreclosing the interest of the Borrower\Mortgagor and each other
defendant, including Subordinate Lienholder, in the Mortgage, transferring the
Mortgage to the Lender\Mortgagee or the Lender's Designated Assignee and ordering
the sale of the foreclosed property. Said sale shall be executed by a duly authorized
law enforcement officer or officer of the Court, appointed by the Court for such a
purpose in the manner specified in this Code.

(B) In the case of a Leasehold Mortgage, the Lease will be assigned to the
Lender/Mortgagee or the Lender's Designated Assignee, subject to the following
provisions:

(1) The Lender shall give the Tribe the right of first refusal on any acceptable offer
to purchase the Lease or Leasehold Mortgage which is subsequently obtained
by the Lender or Lender's Designated Assignee.

(2) The Lender or Lender's Designated Assignee may only transfer, sell or assign
the Lease and/or Leasehold Mortgage to a Tribal member, the Tribe, or the
Tribal Housing authority.

(3) Any other transfer, sale or assignment of the Lease or Leasehold Mortgage
shall only be made to a Tribal member, the Tribe, or the Tribal Housing
Authority during the remaining period of the leasehold.



39

1-5-8 Foreclosure Evictions

Foreclosure evictions shall be handled according to the general eviction process set forth
in Chapter 3 of this Code, with the added provision that foreclosure eviction proceedings
shall not occur until after the Borrower/Mortgagor, lessee, occupier has received thirty
(30) calendar day's notice, and remains in possession of title property contrary to the
terms of the notice. All foreclosure evictions shall occur no later than sixty (60) days from
the date of service of notice upon the Borrower/Mortgagor that foreclosure was
completed.

1-5-9 No Merger of Estates

There shall be no merger of estates by reason of the execution of a Lease or a Leasehold
Mortgage or the assignment or assumption of the same, including an assignment
adjudged by the Tribal court, or by operation of law, except as such merger may arise
upon satisfaction of the Leasehold Mortgage.

1-5-10 Certified Mailing to Tribe and Lessor

Any foreclosure proceedings on a Lease or Leasehold Mortgage where the Tribe or the
Lessor(s) is not named as a defendant, a copy of the summons and complaint shall be
mailed to the Tribe and to the Lessor(s) by certified mail, return receipt requested, within
five (5) days after the issuance of the summons. If the location of the Lessor(s) cannot be
ascertained after reasonable inquiry, a copy of the summons and complaint shall be
mailed to the Lessor(s) in care of the superintendent of the applicable agency of the
Bureau of Indian Affairs.

1-5-11 Intervention

The Tribe or any Lessor may petition the Tribal Court to intervene in any Lease or
Leasehold Mortgage foreclosure proceeding Under this Code. Neither the filing of a
petition for intervention by the Tribe, nor the granting of such a petition by the Tribal
Court shall operate as a waiver of the sovereign immunity of the Tribe, except as may be
expressly authorized by the Tribe.

1-5-12 Appeals

Appeals under this Chapter shall be handled in accordance with the general tribal
appellate provisions.
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Chapter 6
Miscellaneous Provisions

 

1-6-1 Effective Date

This Code shall take effect on (Month) (Date), (Year).

1-6-2 Retroactive Effect

This Code shall apply to all rental agreements subject to the provisions of the Code, no
matter when entered.

COMMENTARY: There are basic miscellaneous provisions covering effective
date and retroactive effect. The effective date should be completed before
the Code is finally adopted.
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Part Four
Land Use and Planning

Introduction

The topic “tribal land use and planning codes” is a broad subject. Such codes can vary from very
broad and comprehensive laws to provide for statutory reform and planning to very specific
codes to deal with land permits. Generally, tribal land use codes cover these areas:

1. The allocation of tribal lands (held in trust by the United States) to individual
members under a constitution and bylaws or by means of land leases or use permits.

2. Utilizing the Indian Land Consolidation Act to buy, sell, trade, or exchange lands to
end small allotment interests and checkerboarded land ownership patterns and add
lands to a reservation or Indian land area.

3. Comprehensive law reform and planning statutes.

4. Specific land use statutes.

Allocation of Tribal Lands

Some Indian nation constitutions and bylaws provide that tribal members may receive a certain
number of acres of land for their use and that of their family. Some provisions indicate the
nature of the land use, e.g. homesites or grazing. There are a few instances of Indian treaties
which provide for the allocation of lands to tribal members for various purposes, and the given
tribe’s treaty should be consulted to see if that is the case.

Specific lands may be set aside so that a given tribal member has the exclusive use of a specific
area of land. This usually requires a survey of the reservation or available lands held in trust for
the tribe to specifically identify what land a member will receive.

There are other kinds of land use which are not tied to exclusive possession and use by one
person or family. Examples of such land uses include grazing permits to share open range areas,
hunting or fishing permits, timber harvest permits, and other permissions to use natural
resources.

The major issues in code development for the allocation of tribal lands include:
1. Who is eligible to receive a piece of land or a land use permit?
2. What body will survey and allocate the land and what are the eligibility conditions?
3. Is the lease or use permit permanent or is only for a fixed number of years?
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4. What uses will be made of the land, i.e. is it for one’s home, agriculture, business,
grazing, or some other specific use? Are the land use conditions and restrictions set by
law or set by a standard form lease or permit?

5. Can the lease or permit be inherited and if so, what are the rules of inheritance?
6. What are the procedures when there are disputes? Will they be handled by the courts, a

special board or commission, by the tribal council, or using traditional methods of
dispute resolution?

7. If a board manages land use, who are its members, what are their terms, and what are
their procedures and powers?

8. What are the court appeal rights when a statutory body handles a dispute?

The tribe may elect to develop a comprehensive code which addresses these and other issues, or
it may use standard form lease or permit documents which set out the conditions for receipt and
use of land or a land use right. The advantage of comprehensive legislation is that it deflects
accusations of favoritism or unequal application. However, statutory changes may be difficult to
make. The advantage of standard form leases and permits is that it allows the tribe to
periodically reconsider land use rights and conditions for changes to be made in the form
documents.

One of the problems with land allocations is that there is actually a shortage of land for given
uses. That creates problems when most or all of the tribal land base has been allocated;
particularly when land use rights can be inherited. That creates the problem where many
individuals will hold interests to the land but there are so many people that no one can
effectively possess and use the land. Use rights, such as grazing permits, are also a problem
when there are too many people having use rights to effectively exercise them.

The Indian Land Consolidation Act and Other Legislation

The Dawes General Allotment Act of 1887 required the breakup of Indian reservations. Portions
of reservations were allotted to individual Indian family heads and the remainder was put into
private (usually non-Indian) hands. Indian nations lost two-thirds of their land base until
allotments were frozen in the Indian Reorganization Act of 1934. That meant that while the
United States no longer gave allotments, individuals and families continued holding allotment
interests where the United States owns the land in trust for individuals.

Also in 1934, Congress enacted a statute to help undo the adverse affects of allotments. 25
U.S.C. Sec. 465 allows the Secretary of the Interior to buy, give up, give, exchange or assign
interests in lands, water rights, or surface rights “for the purpose of providing land for Indians.”
In 1974, Congress recognized the need to end small interests in allotments and checkerboarded
patterns of land ownership and enacted the Indian Land Consolidation Act, 25 U.S.C. Sec. 2201,
et seq. It permits Indian tribes to adopt a land consolidation plan for the sale or exchange of
tribal lands or interests in lands to eliminate undivided factional interests in Indian trust or
restricted lands (allotments) or consolidate tribal landholdings. 25 U.S.C. Sec. 2203. Lands must
be bought, sold, or exchanged for the value of the land, with provisions for cash or exchange
when land is traded. The Indian Finance Act of 1974 provides for an “Indian Revolving Loan
Fund” for the purchase of land by a tribe or individual Indian. 25 U.S.C. Sec. 1466.

These are tribally-specific laws which are designed to deal with the anarchy of large numbers of
people who hold as little as a 1/25,000th interest in a piece of land and to restore lands to the
tribal land base. Legislation to utilize these statutes should address:
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1. The tribal reservation or land base.1

2. The source of funds for land acquisition (e.g. trust accounts from the general revenue
of the tribe or dedicating certain kinds of income for land purchases).

3. Communication with federal, state and local agencies (e.g. counties or school
districts with land titles) and with private landholders.

4. The responsible person or agency and method of determining fair market value of
lands to be bought, sold, or exchanged.

5. An identification of lands the tribe wishes to sell, buy, or exchange and priorities for
such land transactions.

6. Provisions for receiving land interests from allotment owners.
7. Eminent domain provisions for the condemnation and forced sale of land interests for

public purposes by allotment holders or others.2

8. The revision of inheritance laws to provide who may or may not inherit interests in
tribal or allotted lands.3

Comprehensive Land Use Planning Codes

The American Planning Association (http:// www.planning.org) has model statutes and a
Guidebook (http:// www.planning.org/plnginfo/growsmar/guidebk.html) for comprehensive land
use planning and specific land use planning codes. Any Indian nation, which wants to take a
comprehensive look at controlling its lands and land base, should consider:

1. Planning Statute Reform
! Study commission of legislators and department heads
! Independent study commission with legislators, a department head, and citizen

representatives
! A permanent joint legislative study committee on planning, land use, and growth

management
! An interagency planning and land-use task force and advisory committee

2. A statement of purposes and grant of power to whatever reform model is chosen

3. Definitions

4. Planning agency organization
! Creation of a planning agency
! Functions and duties
! Authority to adopt rules and issue guidelines and orders
! Reports

5. Plans
! Strategic futures plan

                                          
1  The land title of a given reservation in the form of statutes, executive orders, and other land documents must

be researched to see if there are Αouter boundaries≅  to the reservation, i.e. areas within which the tribe may acquire
non-Indian, Indian, or allotted lands.

2  Eminent domain is a very controversial but necessary area of law, because it gives the government the
authority to take someone=s land or an interest in land for fair value whether that person wants to give up the land or
not. There are jurisdiction problems over non-Indians and non-Indian lands which should be considered.

3  Inheritance provisions should be studied carefully because they, along with escheat (when land will go to the
government rather than an heir) have been the subject of a great deal of constitutional litigation.
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! Agency strategic plan of operation
! Comprehensive plan
! Land development plan

6. Functional plans4

! Transportation plan
! Economic development plan
! Telecommunications and information technology plan
! Housing plan, with advisory committee and annual progress report
! Planning for affordable housing:
! Model Balanced and Affordable Housing Act
! Strong Council method
! Council and Regional Planning Agency together
! Action by Council or Planning Agency
! Application for Affordable Housing Development and appeals

7. Plan review and adoption

8. Capital budget and capital improvement program

9. Siting of government facilities

10. Areas of critical concern

11. Regional impact developments

12. Regional planning
! Creation of agency
! Boundaries
! Representation
! Voting
! Officers and committees
! Rule-making authority
! Executive director, contracts, purchases and leases
! Agency powers and duties
! Reports

13. Plan preparation

14. Plan review and adoption

15. Relationships and agreements with other levels of government

16. These factors show the many possibilities that are available to undertake comprehensive
planning.

                                          
4  These can be the subjects of specific land use codes.
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Specific Land Use Laws

Indian nation leaders and planners should have a good understanding of the tribe’s long- and
short-term needs and goals. Land use planning is essential for economic development. That is, if
you are to attract business to your reservation, you must think out what it is that will bring
business in. If, for example, you want to attract retail stores, convenience stores, gas stations,
shops and other businesses which provide goods and services to the public, you must first think
of (1) where you want those businesses to locate; (2) whether land is available in those areas or
it can be acquired; (3) whether the land is tribal trust, allotted, or private land; (4) the nature of
the business you want; and (5) what steps are necessary to purchase or free up land for the use
you desire. These approaches are usually used for small commercial development.

Much the same approach is used for large business development, such as industrial parks,
shopping centers, resorts, or other large ventures. Assuming that the tribe has effective control
of the land, it should set aside specific, surveyed, areas of land with all the necessary
environmental and archeological clearances so that when a business is found to locate upon the
land, all the clearances needed for secretarial approval of a lease are complete.

The public needs to be involved in this process too. Site plans should be made public so that
people will know what is being done.

Special uses of land for commercial development require a great deal of thought. Are your
restrictions going to be made by statute or in leases negotiated with developers or businesses?
How will you address sovereign immunity? Will tribal assets or income be pledged as part of the
venture? Are the plans to pledge such assets or income realistic?

Tribes should consider similar plans for other areas of development, including future housing
projects, economic development ventures and other short- and long-term goals.

The land use code development agenda can be a big one and it can include:

1. Environmental protection codes
2. Aesthetic regulation (how you want your reservation to look)
3. Historic preservation
4. Farmland, grazing, wetlands, lake or forest preservation
5. The protection of civil rights to property or interests in property
6. Growth management
7. Eminent domain
8. Laws to revitalize communities
9. Eminent domain
10. Special provisions for tribal court jurisdiction and litigation.
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Conclusion

This is only an overview of the possibilities for land use code development. It shows that there
are tribal and Indian law-specific subject areas and alternatives to undertake either large
planning and land use policy and law development or select only specific areas.
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Best Practices
Land Use and Planning

Navajo Nation Land Code

The Navajo Nation has the largest land base of any American Indian Nation, with approximately
25,000 square miles of land. It is almost the size of South Carolina in size. The Navajo Nation, as
it is with most Indian nations, has difficulties administering its lands because they consist of
lands held in trust by the United States for the benefit of the Navajo Nation (“reservation” lands),
lands held in trust for individual Navajos (“allotments”), and lands purchased for the Navajo
Nation as the result of the Navajo-Hopi land dispute (e.g. the “New Lands” area along the
Arizona-New Mexico border) and lands purchased by the Navajo Nation (e.g. the “Big Boquillas
Ranch” to the immediate south of the Grand Canyon) or leased by it (e.g. a Bureau of Land
Management lease of lands at the San Francisco Peaks near Flagstaff).

The Navajo Nation land code materials in these materials consist of many of the provisions of
Title 16 of the Navajo Nation Code (1995), which is the title that deals with land. This approach
to land code development is important, because it deals with many different subjects of land use
and control, and these statutes are published. That is important, because outside lenders,
corporate attorneys, and others who wish to do business with or within the Navajo Nation want a
reliable method to “find” the Navajo Nation law on land tenure and land use control.

The chapters included here deal with various kinds of land use problems. They are:

Policy on the Acquisition of Lands-Chapter 1

This policy, which was originally enacted in 1954 and updated at various times through 1968, is
designed to consolidate Indian holdings in the “checkerboard” area of the Navajo Nation, provide
grazing lands to Navajos who do not have grazing permits, provide additional lands to deal with
population overcrowding, deal with “excessive use” or overgrazing, and obtain land for Navajo
Nation Enterprises. The last purpose is designed to address land expansion for enterprises such
as the Navajo Agricultural Products Industry and deal with housing sites for the Navajo Housing
Authority.

This chapter follows the excellent publication device of publishing citations to other portions of
the Navajo Nation Code dealing with similar subjects, and it references the applicable federal
land statutes which must be used to implement this chapter. 16 NNC Sec. 1, “cross references.”

The thrust of this chapter is to deal with open-range grazing in the checkerboard area, which is
composed of many individual allotments, but 16 NNC Sec. 6 makes it clear that the Navajo
Nation will acquire lands for business and industrial purposes in addition to agriculture and range
lands. This chapter deals with procedures to purchase land, appraisals to find fair market value,
and plans for the use of acquired lands.
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This chapter deals with the reality that while the Navajo Nation has a pastoral history, there is
not enough land for those purposes. While modern economic development land acquisition is
covered in this chapter, there is a clear policy of keeping the traditional economy and expanding
it. This is in keeping with “small is better” economic planning theories.

Land Acquisition Trust Fund-Chapter 2

Obviously, if the Navajo Nation is to have an aggressive policy to acquire new lands, it must
have a plan to raise the money to buy them. This chapter establishes the Navajo Nation Land
Acquisition Trust Fund, which is funded by taking at least 2% of all projected Navajo Nation
revenues for each fiscal year and putting them in a trust fund which will earn interest. The
Resources Committee of the Navajo Nation Council must adopt procedures for investments and
land purchases.

Acquisitions of Lands-Chapter 5

This chapter takes advantage of the Isolated Tract Law, which deals with the purchase of certain
public lands, and the possibility of receiving gifts of land (e.g. from missions that are closing or
ranches that are going out of business). This chapter permits the President of the Navajo Nation
to watch for and bid upon available public lands. It also permits the president to accept gifts of
lands  “within the exterior boundaries” of the Nation worth up to $1,000. The President must
obtain approval for lands within the Reservation worth more than $1,000 and get approval for
lands worth more than $10,000 either within or outside the Navajo Nation.

Navajo Land Consolidation Plan-Chapter 6

This is the most ambitious Navajo Nation land acquisition chapter and it is an example of how an
Indian nation can take advantage of the Indian Land Consolidation Act (“ILCA”). Section 501
carefully sets out the federal statutes it will take advantage of, including the ILCA, The Indian
Finance Act, the Federal Property and Administrative Services Act, and specific Navajo-Hopi
legislation.

Section 502 establishes a “land consolidation area” to indicate what land areas it intends to
address. They include the boundaries of the Navajo Reservation, Navajo “Indian Country” under
federal law, major counties in New Mexico, and all of the “aboriginal land area of the Navajo
Tribe of Indians, as established by the Indian Claims Commission.” The last area is important,
because it seeks expansion through the original lands occupied by Navajos in historic times.

Section 503 requires the monitoring of available lands and the development of specific proposals
for acquisition and consolidation by the Resources Committee of the Navajo Nation Council. This
section takes advantage of deposits into an interest-bearing trust account held by the Secretary
of the Interior for land acquisition.

This section gives the Resources Committee broad powers to buy, sell, and exchange land
interests, and purchase small interests in allotments from allotment-holders. This is an
administrative code, and the Office of Navajo Land Administration has the power to adopt
regulations to implement the Land Consolidation Plan, with the approval of the Resources
Committee.
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Use and Disposition of Lands Generally-Chapter 7

Many of the provisions of this chapter are old. It is designed to set the policy for the use of lands
by lease by non-Navajos (e.g. traders, religious organizations, and other non-Navajo persons
and organizations), and it deals with rights-of-way, surveys for surface activities, oil and gas
prospecting, and other exploration permits. Environmental concerns are expressed in Section
604, which cautions that injury to trees and shrubs requires special permission in advance.

Homesites-Chapter 9

This chapter deals with the procedures for individuals to obtain homesite leases for individual
housing construction. This chapter is controversial to administer. That is, while it is designed to
deal with setting aside lands “in or near communities,” the withdrawal process spoken of can be
difficult. A great deal of Navajo Nation “Reservation” land is actually open range. Some Navajos
do not realize that a use right on an open range, a grazing permit, is not an interest in land.
Despite that, individual Navajos attempt to get homesite permits within an open range to get
control of “their” grazing area.

This chapter is important, because it is being used for non-public housing initiatives. The Navajo
Nation has worked closely with area banks, the Fannie Mae Corporation, the Federal Deposit
Insurance Corporation (which regulates bank loans) and others to prompt loans to individual
Navajos to build homes. Separate deed of trust statutes permit Navajos with a lease of
Reservation land to get mortgages on their homesite permit.

Residential and Use Rights on Lands Added to the reservation-Chapter 15

The Navajo Nation has been aggressive about locating and adding lands to its land base, and
this chapter is an example of arrangements to deal with a special area, the McCracken Mesa,
near Shiprock, Navajo Nation (New Mexico). One of the historical problems of the Navajo Nation
is that Navajos tend to settle on public or other lands and then claim “customary use” right to
the lands. When the lands are added, they claim preference, and this section deals with that. It
establishes an application procedure, creates a land management district, and deals with range
management and grazing permits. This is another example of the Navajo response to the special
needs of its traditional economy and land management for both residential and pastoral
purposes.

Conclusion

These portions of Navajo Nation land use statutes show how to deal with land acquisition and
consolidation, the private use of lands set aside for the Navajo Nation, leases and uses for
economic development, and other purposes. The drafters have taken advantage of general
legislation for land development (i.e. the Indian Land Consolidation Act) and specific legislation.
They have also sought to respond to new challenges and opportunities. These codes make use of
organs of the Navajo Nation Council (e.g. the Resources Committee) and government agencies,
and use administrative law models for enforcement.
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Best Practices
Land Use and Planning

Cabazon Land Use Ordinance

The “Cabazon Land Use Ordinance” of the Cabazon Band of Mission Indians of the Coachella
Valley of California is an important example of a land use code which is designed to deal with
high density land use in a small area.

This code highlights an important point in Indian Country land use code development: You must
know your land area very well and know exactly what you want to do with it. The Cabazon Band
has a small land area near Palm Springs, California and an interstate highway runs through or by
it. The Band obviously wanted a code that would respond to its needs for high-density land use
and areas for low to high-density residences, mobile home and recreational vehicle development
(to take advantage of “snow birds” who live in California in the winter) and commercial use. The
code also deals with things such as industrial uses, advertising, outdoor events, parking and
landscaping, and enforcement of the code. It is divided into 20 chapters with various subject
matters.

Administration

There is a Planning Commission and a Planning Department with the ability to deal with plans by
developers for land use. This is similar to county planning commissions and planning
departments in the various states. That is, in the states, there are planning commissions and
departments that must approve the plans of developers who wish to build on sites of land. The
Cabazon ordinance similarly requires any developer of real property or a person authorized by an
owner of land to develop a specific plan for use of the land which must be approved by the
Planning Commission. Section 6-204 sets out the requirements for a land use plan, and they are
actually a good checklist for land development, addressing things as varied as streets, waste
disposal and utilities, seismic studies (i.e. earthquakes, because this is in an earthquake zone)
and architectural design.

There are two approaches to land use development: One is where there is an attempt to
anticipate every possible problem with land use and to put it in a statute, e.g. zoning ordinances.
Another is to outline the elements of a land use plan and require the submission of a land use
plan which can be approved after public hearings and a decision on whether the plan makes the
best use of the land and best protects those who may buy or lease. This also gives an
opportunity to use approved plans as the basis of regulation and the creation of individual rights
against the developer (i.e. using an approved land use plan as a part of any land title or lease to
place restrictions on those who lease or buy from a developer.1

                                          
1  This is called a Αrestrictive covenant.≅
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Residential Use

This code anticipates various kinds of residential uses. It first discusses “low density residential”
housing, which deals with one-family dwellings that may have crops, noncommercial animal use
(e.g. horses kept for recreational use), and adjacent areas for public parks, playgrounds and
country clubs.2 Next, there is “medium-density residential” housing, which deals with two-family
dwellings, multiple-family dwellings, bungalow courts and apartment houses. It also deals with
churches, libraries, etc. Third, there is “high-density” residential housing to deal with
apartments, hotels, motels and resorts, offices, etc. All three levels of density have restrictions
on the land size, placement of buildings, and how the land area will be used in accordance with
the best land use.

This is designed to plan neighborhoods and the kinds of land use there will be for a given kind of
neighborhood or development. People have expectations when they move into an area that the
character of the area will remain the same. This kind of density planning makes it possible for a
family to be assured that if it buys or leases a little “ranchette” where they can have a horse for
their children, that the neighborhood will remain the same and they will not find an apartment
house next to their home. Similarly, high-density housing needs to be planned to take into
account the nature of a more crowded neighborhood. These sections permit planners to review
proposed housing plans to control population and use density for the kind of living people and
the Band expect.

Mobile Home and Recreational Use

Another aspect of the particular area is the fact that people who cannot afford a house may want
to have a mobile home. A given developer may want to develop a land area for visiting winter
“snow birds” to put their recreational vehicles. These are sensitive development issues. Mobile
home parks are controversial in many places because some look down on mobile homes. In
other areas, there is a danger that mobile home parks may become overcrowded. There are also
important law enforcement and criminal justice planning aspects of mobile home park
development. Planners and administrators will want to be assured that mobile home residents
can have a dignified and safe environment and that recreational vehicle parks are attractive to
their users as well. This section of the code deals with the elements of planning that are
necessary for these land uses.

Commercial Development

The code first deals with smaller commercial uses, including home furnishing businesses, food
stores, restaurants, department stores, clothing stores, etc. This portion of the code is designed
to attract those kinds of businesses, and development standards are set out. Next, the code
deals with regional commercial uses, which is in the nature of a shopping center.

This code also addresses light, medium and heavy industrial uses. Examples of light industrial
uses include research and design facilities, office buildings, warehouses, animal hospitals, gas
stations and associated uses. Medium to heavy industrial uses include agricultural use,
manufacturing, and thins such as junkyards, dumps, treatment plants, mining, and foundries.
There are development standards for each kind of industrial use.

                                          
2  Here, Cabazon is taking advantage of the fact that in the nearby valleys there are many golf courses and

recreation areas. The Band obviously kept an eye on the area=s economic development potential.
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Natural Resources and Agriculture

The code anticipates uses of the land for crops, grazing, apiaries (bee raising), fishing lakes, and
other kinds of natural resource uses. Here too, there are standards for making an application for
such use and restrictions upon uses.

General Provisions for Enforcement

This chapter of the code deals with public and private projects and clearly requires a land use
permit which will hold the tribe harmless for any kind of liability which may arise from the
particular kind of land use. Rather than rely upon sovereign immunity for protection, the code
immunizes the Cabazon Band from suit by a “hold harmless” provision. The difficulty with this
approach is that it assumes that the land user will have the resources to do that. Sovereign
immunity is the backup.

The general provisions then go on to fix many different kinds of land use restrictions, including
planned residential developments, location and size of dwellings, parking, loading zones, yards,
and the usual subjects of land use. There are provisions for permits, plot plans, and other
restrictions on building.

Advertising

The code has a section to deal with advertising and restrictions upon signs. There follow sections
which deal with parking and landscaping and definitions.

Enforcement

This is an ambitious code, with many restrictions which require land users to submit detailed
plans for land use and which regulate actual land use. The key to the enforcement of such
provisions is the enforcement mechanism. Chapter 19 delegates the responsibility for
enforcement to the Tribal Planning Commission and Planning Department to issue licenses and
permits, and to a Code Enforcement Office, which is responsible to conformance with the land
use code and conditions of approval of permits in accordance with plans.

The difficulty with the enforcement section is that there are no provisions for administrative
remedies or administrative appeals, and no provisions for a Cabazon court for enforcement. This
likely assumes that enforcement will be in the California court system because California is a
“P.L. 280” state.

The enforcement section does not set out detailed instructions for enforcement. While the code is
ambitious and has many provisions to assure the quality of land use development in accordance
with land use plans, we do not know what resources or expertise the Planning Commission or
Department have for the approval of permits, and we do not know what resources the Code
Enforcement Department has to investigate for violations. The difficulty with such an ambitious
code is that it is highly technical and requires expensive oversight and administration bodies.
However, given the nature of any one who wishes to use the Cabazon code, it is an example of
an approach to comprehensive land management using planning and land use standards.
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Best Practices
Land Use and Planning

Gila River Land Use Code

The Gila River Indian Community in Arizona is small and it has a limited land base. It chose to
adopt a specific land use code for homesites to focus upon land use development for housing.
The code is extensive, and it deals with many aspects of a process for homesite permits with
land use restrictions.

The code is designed to deal with the assignment of individual lots within subdivisions, homesite
leases outside subdivisions, the actual use of homesites, the revocation of assignments, the
transfer of assignments, and penalties for violations of the land use code.

The code deals with administration and enforcement in the very beginning. There are two
administrative entities to administer the code. The first is the “Subdivision Administrator,” who is
generally responsible for the Land Use Planning and Zoning Program. The Administrator receives
applications for homesites, reviews applications to submit to the Planning and Zoning
Commission, periodically inspects homesites for compliance with the code, keeps public records,
and generally administers the homesite program. The Planning and Zoning Commission makes
the actual assignment of homesites within subdivisions or on unsubdivided land, revokes
homesite assignments, transfers them, gives permission for a second home, and it handles
appeals and the imposition of penalties.

There are detailed provisions for the process of assigning homesites, within or without
subdivisions, and conditions for homesite purposes. There are also provisions for revocation,
transfers and inheritance.

Any person who is dissatisfied with a decision of the Subdivision Director or the Planning and
Zoning Commission can take an appeal to the Legislative Standing Committee. If the Subdivision
Administrator finds that there is a violation of the code by any person, or the terms and
conditions of a homesite, the Subdivision Administrator can institute proceedings in the
Community Court to ask for injunctive relief, seizure and forfeiture (of what, the code does not
say), the enforcement of civil penalties, or correction of the violation. A violation of the code also
carries a fine of “no less” than $50 and up to $500 and jailing for up to 20 days.

There are separate provisions for community members and for the Gila River Housing Authority
to receive a homesite assignment.

The code has detailed rules for the “utilization of homesite assignments,” including provisions for
easements, single-family detached homes and outbuildings, and other provisions for use of the
land. There are restrictions on building placements and the assignment of interests in the
homesite. There are provisions for financing a house by the Gila River Housing Authority or U.S.
Government programs. (There will need to be provisions for private financing schemes.)
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The code provides for subdivisions and platting. This is an excellent approach to land use,
because where subdivisions are provided for in accordance with good surface use, landscaping,
housing, etc. restrictions, that puts things in place for planning specific projects. Chapter 2 of the
code is its “subdivision regulations,” and they give detailed guidance on the creation of
subdivisions and platting (i.e. recording their location and use on public records).

The subdivision regulations are administered by the plat officer (who is responsible for
processing requests for subdivisions), a tribal surveyor, a land use planner (who provides the
Commission with information on the proposed subdivision and prepares sketch plans), the
Planning and Zoning Commission (which approves plans and plats), the Natural Resources
Committee (which reviews plats in accordance with its oversight responsibilities), and the Tribal
Council (which gives final approval for signature by the Governor or Lt. Governor on the
recommendation of the Natural Resources Committee). This provides a process for a careful and
thorough review of subdivision plans in accordance with the subdivision regulations.

There are also detailed specifications for plats and plans that deal with land descriptions, titles,
infrastructure, and other requirements. There are also design standards for streets, blocks, lots,
and easements.

Finally, the code deals with signs, where they may be located, their maintenance and all other
aspects of signs.

This is a good code to consider if your land use planning goal is to put things in place to link
members desires for a homesite lease with preplanned land use. The code clearly sets out the
requirements for individuals to obtain a homesite lease either within our outside a planned
subdivision. The subdivision requirements are strict, and they anticipate most requirements for
orderly housing areas that comply with health and public safety standards. At the same time, the
code provides some flexibility for homesite leases outside subdivision areas.

Gila River is a rural community that is near Phoenix. It needs to mix plans for organized
subdivisions and housing communities with the desires of community members to build in rural
scattered sites. This kind of ordinance gives a good overview of the housing organizational
infrastructure that must be put in place to administer a code. That is, it assigns responsibilities
for various aspects of the homesite permit process, from who will process homesite requests and
the procedure for processing, to comprehensive restrictions for the approval of subdivisions or a
lease outside a subdivision.

There are two aspects to a code such as this. On the one hand, it should be simple enough for
enforcement officials to apply the code to individual uses. One of the shortcomings of the code is
that it is not very “reader friendly” for individual homesite leaseholders. A code such as this
would have to be backed up with simple-to-understand brochures or rules that a lessee can
understand and which is capable of enforcement. On the other hand, this is a code for planners,
engineers, and developers (whether such may be a private developer creating subdivisions in a
special relationship with the Gila River Community or the Gila River Housing Authority). It is a
code that would be familiar to housing professionals, and it incorporates features and standards
that are familiar to most urban developers.

The problem with this code, as it is with other codes, is that it is an attempt to take a
comprehensive look at housing development. It is a good code for building subdivisions. Is it a
good code to deal with rural scattered site housing and the simple process of granting leases to
community members?

There is another aspect of codes such as this, and that is the “tone” of your community. That is,
members of communities should “buy into” efforts to make a community more livable. Are there
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gang problems? Is there graffiti? Are there problems with stray dogs? Are there residents who
are selling alcohol or drugs or engaging in other illegal activity? One modern strategy is to
encourage the formation of homebuyer organizations to address the social aspects of
subdivisions.

Any planner or tribal official considering this code should ask if it suits your purposes. Is it what
you want? Do you want planned subdivisions that will be laid out well and comply with standard
urban or suburban subdivision requirements? If so, this code is your model. However, the
administration of a code such as this requires a great deal of expertise. Expertise is required at
the “front end,” where planners are considering whether or not to approve a subdivision plat and
plan. Expertise is also required at the “back end,” and that is where social planning is needed.
That is, those who have a homesite lease need to know their responsibilities. There will need to
be enforcement effort. Does the Subdivision Administrator have assistants to carry out his
enforcement duties in addition to his planning ones?

Despite the fact that technical codes such as this are necessary, and there need to be the people
with the expertise to implement them, tribal council members need a way to review the
implementation of a code such as this to make certain that their dream for their community
comes true. This requires a strong relationship among the Council, the Planning and Zoning
Commission, responsible Council committees, the Subdivision Administrator and those who are
building in accordance with subdivision regulations.

At end, there should be a place for the lessees. This code makes little mention of their
participation in the overall process. This is where the Subdivision Administrator and the Planning
and Zoning Commission can play a leadership role. There should be town meetings, focus group
sessions, or other means of getting public input into subdivision approval. There should be
similar meetings of lessees to address their issues.

This is a balance of political considerations with technical land use techniques. That is, aside from
a good technical code such as this, there needs to be good political oversight and lessee
participation to make a good technical code work the way it should.
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Menominee Tribal Zoning Ordinance

The Menominee Tribe, located in northeast Wisconsin, enacted its comprehensive, detailed
zoning ordinance in 1997. The ordinance specifies and limits uses in fifteen different zones and
four overlay zones, with separate provision for conditional uses associated with each zone.
Although the law is very long (131 pages), it includes seventeen helpful appendices which
provide guides for obtaining various permits, variances, amendments, and appeals, as well as a
"Quick Reference Chart of Permitted Land Uses.” The guides are in question-and-answer format,
making them accessible to the general public.

The Menominee designed their zoning ordinance for a relatively large reservation that is some
distance from major urban centers. The reservation spans approximately 235,000 acres, nearly
all of which is held in trust for the Tribe. More than 90% of this reservation territory is heavily
forested, and the reservation also features abundant lakes, rivers, and streams. In addition,
there are four communities and a tribal casino. The total reservation population is approximately
3,500.

The concisely stated purposes of the Menominee Tribal Zoning Ordinance are to protect
environmental and natural resources, to prevent congestion, to insure compatible adjacent uses
of land, to facilitate adequate provision of services, and to prevent harm to persons and property
as a result of natural and human-made hazards. The Tribe asserts jurisdiction over all land and
water within the reservation and all other lands held in federal trust for the Tribe. Because most
of the reservation land is tribal trust land, there is little evidence of friction between the Tribe
and its local county government related to zoning power. Zoning authority is most important for
tribal lands that are leased to tribal members.

After an extensive set of definitions and a reservation-wide ban on facilities for sale of alcohol
and adult bookstores, the Menominee Tribal Zoning Ordinance establishes fifteen different zones
and four overlay zones. The overlay zones cut across districts, establishing more restrictive
requirements in order to protect environmentally sensitive areas. For each zone, the ordinance
identifies permitted principal uses, permitted principal structures, permitted accessory uses,
permitted accessory structures, conditional uses (allowed with special permits), and dimension
requirements. The zones are as follows:

! Single-Family Residential, with single-family housing and parks and playgrounds the only
permitted principal uses;

! Single-Family Mobile Home, with single mobile homes and parks and playgrounds the only
permitted principal uses;

! Low Density Multiple-Family Residential, with low density residential, single-family housing,
and parks and playgrounds the only permitted principal uses;

! High Density Multiple-Family Residential, with multi-family housing and child care the only
permitted principal uses;

! Single Family Rural Residential (where public sewer and water systems may not exist), with
single-family housing and parks and playgrounds the only permitted principal uses;

! Tribal Institutional, where government services, health care, religious facilities, cemeteries,
child care, and recreational and social programs are the permitted principal uses;

! Neighborhood Business, where various specified retail sales, professional, service, and
commercial uses are permitted;

! General Business, where a broader range of retail sales, professional, service, and
commercial uses is permitted;

! Utility-Industrial, where mill yard overflow, fire control, game management, and public
utilities are the permitted principal uses;
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! Exclusive Industrial, where a wide range of specified industrial and manufacturing uses is
permitted;

! Exclusive Forestry, where forestry, fire control, recreational uses, and wildlife habitat are the
only permitted principal uses;

! Exclusive Agriculture, where agriculture and single family housing are the only permitted
principal uses;

! Conservancy, where uses are limited to recreation and wildlife habitat;
! Planned Unit Development, for multiple-use projects conceived and implemented as

comprehensive and cohesive developments and designed to conserve open space
! Highway Access and Setbacks;
! Prohibited Development Overlay, where no structures are allowed and the only permitted

uses are recreational, in order to preserve natural and cultural resources;
! Shoreland Overlay, where construction is sharply limited;
! Floodplain Overlay, where development is constrained in order to minimize damage from

flooding, and special construction requirements apply;
! Wellhead Protection Overlay, designed to limit uses that would endanger the municipal water

supply and well fields.

The Menominee Tribal Zoning Ordinance maintains flexibility, control, and public involvement
through a system of conditional use permits, waivers, and variances. Conditional uses are
specified separately for each zone. In addition, conditional use permits must be obtained for all
large subdivisions, high-density multi-unit dwelling, mobile home parks, and campgrounds. In a
particularly helpful passage, the Menominee Tribal Zoning Ordinance asserts that  "The
conditional use permitting process should inform public decision makers and private individuals
on the environmental and economic effects of actions that have been proposed, increase the
exchange of information among interested parties, lead to environmentally and economically
sound projects, and be used as a planning tool for aspects of decision making."

To obtain a conditional use permit, applicants must ordinarily provide an impact evaluation
report, which includes social, economic, and environmental consequences of the project, as well
as possible alternatives. Applications are considered initially by the Tribe's Community
Development Department, which conducts a review and generates comments. The Department
then refers the application to a Committee of the Tribal Legislature, which holds a public hearing
and then renders a decision. If the applicant wishes to appeal the Committee's decision, it must
first present the appeal to the Committee, which then formulates a recommendation to the Tribal
Legislature. Final disposition of the appeal is in the form of a resolution by the Tribal Legislature.
(Section 34)  There is no special provision for judicial review.

Unlike conditional uses, which are different for each zone, allowable waivers and modifications
are identified across all districts. Waivers or modifications are allowed, without the need for a
conditional use permit or variance, for a variety of specified purposes, including yard regulations,
fences, recreational vehicles, and family day care homes.

Variances can be obtained under special conditions, where the literal enforcement of the zoning
ordinance would cause unnecessary hardship, defined as "an unusual or extreme decrease in the
adaptability of the property to the uses permitted by the zoning district, caused by facts such as
rough terrain or soil conditions uniquely applicable to that particular piece of property....” (Sec.
34.020(C)(1))  Applications for variances are presented to the Community Development
Department, considered by the Committee of the Tribal Legislature after notifying adjacent
residents or leaseholders, and then finally resolved by a vote of the Tribal Legislature.

Enforcement of the Menominee Tribal Zoning Ordinance begins with investigations by the
Community Development Department and notice to responsible parties that violations should be
halted or remedied. If an alleged violation is not remedied within the specified time period, the
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Tribe's Prosecuting Attorney's Office may initiate proceedings for forfeiture and/or injunction. If a
forfeiture is not paid, the violator is confined for a period up to six months, or until the amount is
paid. And if such proceedings are ineffective to halt violations, the Community Development
Department may proceed with lease cancellation. Forfeiture amounts are specified for a variety
of different violations. There is no clear indication that the monetary forfeitures represent civil
rather than criminal penalties, raising the possibility that non-Indians may challenge the Tribe's
jurisdiction under the Supreme Court's Oliphant decision.
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Part Seven
Commercial Codes

The importance of the Uniform Commercial Code to aid economic and
housing development

The "Self Determination Era" ushered in by the proclaimed abandonment of previously
unsuccessful and often-destructive federal policy has given new life to reservation governments.1

As tribal governments exert themselves in an attempt to recover from an age of Federal
Government paternalism, reservation governments are examining current reservation conditions
and searching for lasting solutions to the problems that face their communities.

The median income of reservation Indians continues to hover at or below the poverty level with
reservations experiencing an average poverty rate of 31%. Reservation unemployment levels
consistently exceed the federal unemployment statistics and unemployment levels of the
surrounding non-reservation communities. At present, Indian unemployment is approximately
46%.2 Similarly, reservation housing conditions are significantly below what many consider
modern. Many houses are barely inhabitable. They commonly lack modern plumbing, electrical
service or telephone service. Any one who has worked on reservations can often tell when they
enter a reservation by observing the quality of housing. In light of this alarming information, it is
not surprising that among the diverse issues identified by tribal governments, economic
development and housing development are important issues to reservation populations.

The UCC3 is an important tool for creating a climate in which reservations can experience
positive economic growth. The UCC can also assist in meeting the housing needs of reservation
Indians. Manufactured homes are personal property4 that individual Indians can borrow money
to purchase. This is in sharp contrast with "stick built" frame construction that becomes part of
the land upon which it sits. The trust characteristic of a considerable portion of Indian Country
often makes it difficult for an individual Indian to finance the construction of a home through a
conventional home mortgage. The UCC applies to manufactured homes and through the UCC
individual Indians would be able to purchase modern housing. Beyond acquisition of the home,
the UCC also applies to the purchase of household furnishings such as a stove or furnace.

Washington Mutual Savings Bank, in cooperation with a few Washington Indian tribes have
independently created a pilot program to increase the quality of reservation housing through

                                          
1 President Nixon reversed previous federal policy in July 1970 when he called for a new federal policy to

strengthen the Indian of autonomy without threatening the Indian community. Responsibility for programs previously
operated by the federal government was to be placed with individual tribes.

2 Income and employment statistics per the National Congress of American Indians.
3 Any reference to the UCC unless otherwise stated is towards the UCC as developed by the National Conference

of Commissioners on Uniform State Laws (NCCUSL).
4 The law creates two types of property, real and personal. As a rule of thumb real property is generally land

and things affixed to the land. Personal property is everything else.
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financing manufactured housing purchases that are placed on assigned trust land.5 The tribes
have not enacted any portion of the UCC so the terms of the entire transaction have to be
reprinted and incorporated into each transaction, the general structure of the program mirrors
the requirements of the UCC. The tribes and Washington Mutual should be commended on
creatively working together to improve the housing conditions on the reservation. The downside
of cooperative programs such as this is that there is only one bank providing services to the
reservation. Other financial institutions that desire to enter the reservation must create their own
financing package. If a tribe were to enact standard legislation, tailored to the needs of the
reservation, the tribal housing authority could pursue other financial institutions to provide
similar financing agreements instead of negotiating with each financial institution individually.
The tribe benefits from having a standard code for all the financial institutions conducting
business within the reservation which in turn provided for easier monitoring. A second benefit
would be the presents of competitive market pressures driving down the cost to individual
Indians making housing more affordable and thereby further improving reservation housing. A
Copy of the Washington Mutual pilot program with the Port Gamble S'Klallam Tribe is included as
Exhibit A.

The UCC's role in economic development is undeniable. The UCC is the codification of hundreds
of years of commercial activity into a standard of commercial dealings. In adopting a tribal UCC,
off reservation business may feel more comfortable in the familiarity of a commercial code. There
are many reasons given by off reservation business for not conducting business within the
reservations to Indians. One reason often cited is the inability of the parties to establish and
secure their position in the deal. Bankers and finance people like predictability. Bankers are
accustomed to dealing with risk but need a way to qualify and assess the risk. The UCC Article 9
is one of the tools a banker uses to assess the risk involved in any particular deal. Article 9
governs secured transactions. It establishes the rights and obligations of each party to the deal
in all stages of the transaction; first in considering the deal, their security during the life of the
deal, and in the event the deal turns sour, the course of conduct to protecting themselves. The
alternative to a predictable outcome is the necessity of seeking legal redress through the tribal
courts. While the outcome may be the same as if Article 9 were governing law, a trial on the
issue adds expense and time.6 The lack of predictability also increases the cost to reservation
Indians when they are debtors in these transactions.

Article 9 of the UCC is not the only section important in establishing a secure basis for economic
development. The other key Article of the UCC that a tribal counsel should consider adopting is
Article 2. Article 2 sets forth provisions for the sale of goods. This section provides default rules
for people selling items, whether raw materials such as wire or sheet metal, or completed goods
like a refrigerator. It sets out standard provisions for the formation of an enforceable contract.
The standard provisions operate as default provisions if not otherwise stated in the contract.
Article 2 also provides standards for assessing the quality of the goods, performance under the
terms of the contract and the rights and remedies upon breach of the contract.

A tribal UCC assists parties negotiating a contract by specifying the tribal expectations for
commercial standards. It also adds credibility to tribal courts by giving the courts a codified set
of laws to apply rather than having to rely on common law. Common law is the body of law

                                          
5 Washington Mutual's tribal lending program was developed by the banks Community Reinvestment Office in

Washington State in cooperation with the Port Gamble S'Klallam Tribe and Makah Tribe.
6 Seeking redress though a trial should not be confused with the necessity for obtaining a Writ of Replevin in

order to repossess property. Trials and trial preparation are costly, lengthy procedures, the potential for which is enough
to cause a business deal negation to fail. The recommendations on Recourse for securing a Writ of Replevin are short
proceeding done in open court, presenting evidence to the judge that the parties have an agreement that has resulted in
default by the borrower and the secured party is simply seeking permission to retake possession of the property per the
parties agreement.
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created over time by judicial rulings. The difficulty of common law is that you do not know the
rule of law until the problem arises and the judge makes a decision. Statutory law created by
legislative action does not suffer from this problem. In the later case, the Tribal Council
establishes the rules and the role of the judge shifts towards deciding whether the parties
complied with the rules.

Tribal courts are another commonly referenced reason for not dealing with reservation Indians.
There is a pervasive misperception of tribal courts as a protective big brother against which a
non-Indian can not win. The application of a codified set of laws like the UCC provides legal
predictability and assists in repelling this myth of tribal court bias. The ability to reference
existing tribal law applicable within the courts helps place the tribal court on a similar standing
as the courts in rural jurisdictions. In rural communities, the sense of community and the
interpersonal ties between town members is significant, and yet business transactions occur with
regularity without a paralyzing fear of the court system.

General background to the UCC

The UCC represents the recommendations of the NCCUSL on the best way to do business
between parties. As currently drafted the UCC has 12 Articles, 1, 2, 2a, 3, 4, 4a, 5, 6, 7, 8, 9, 10
and 11. The scope of each article is as follows:

Article 1: General Provisions
Article 2: Sales
Article 2a: Leases
Article 3: Negotiable Instruments
Article 4: Bank Deposits and Collections
Article 4a: Funds Transfers
Article 5: Letters of Credit
Article 6: Bulk Transfers/Bulk Sales
Article 7: Warehouse Receipts, Bills of Lading and Other Documents of Title
Article 8: Investment Securities
Article 9: Secured Transactions; Sales of Accounts and Chattel Paper
Article 10: Effective Date and Repealer
Article 11: Effective Date and Transition Provisions

Articles 2-9 are the substantive provisions of the UCC. Article 1 addresses general provisions of
the UCC applicable to the other Articles. Article 10 and Article 11 deal with implementation of the
code.

The NCCUSL is comprised of code commissioners appointed from each state. The commissioners
examine and analyze legal trends from throughout the United States to determine where a
uniform set of laws to govern a particular type of law would be useful. As an example and in no
way is this an exhaustive list, the NCCUSL has promulgated uniform laws on Uniform Child
Custody Jurisdiction and Enforcement Act, Uniform Probate Code and Uniform Interstate
Enforcement of Domestic Violence Orders Act. The uniform laws are not simply a compilation of
the standard practices in and between the states. They also represent the recommendations of
the Code Commissioners on the way things should be. Until a legislative body adopts a particular
provision of any uniform law drafted by the NCCUSL, it does not have any mandatory controlling
value.
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The NCCUSL first decided to draft a UCC in the late 40's. Some portions of the UCC were
addressed in earlier uniform laws promulgated by the NCCUSL, but the UCC was the
commissioners first effort to create a unified set of regulations that would affect almost
every commercial transaction. The NCCUSL first passed the UCC in 1952. Each individual
state has since gone on to debate whether to enact the code into state law as written or
whether to modify the code to meet to meet the specific needs of the state. Since the
NCCUSL first drafted the UCC, all fifty states have passed all or at least portions of it, but
each state has made at least a few minor changes prior to enactment.

The UCC is a work in progress. Since first introduction of the code, the Code Commissioners have
revised it numerous times. There is currently a proposed revision of Article 1 – General
Provisions, Article 2 – Sales and Article 2a – Leases in the drafting stages with the NCCUSL.
Code Commissioner's are also working on the creation of a new section, Article 2b - Licenses.
Article 9 – Secured Transactions is in the final stages of a significant review and re-codification.
The implication for tribal governments considering the adoption of a UCC is that the UCC must
be reviewed occasionally. A tribal government must consider whether any changes to the UCC
introduced through a revision by the NCCUSL are applicable and beneficial to the reservation
economic environment. If so, should the tribe adopt them as tribal law?

The UCC is not a simple code by any stretch of the imagination. It is subject to substantial
debate and interpretation by attorneys who practice in the Commercial Law arena. For a non-
legally trained individual, the UCC can be a formidable opponent. To assist in the application of
the code, the NCCUSL also publish an Official Comment after each code section. Unfortunately,
the same people who write the code often write the comments. The official comment is often
extremely helpful for UCC practitioners and should be included within a tribal code UCC
development project. A good suggestion for a tribe considering to adopt a tribal UCC is to also
draft a Plain Language Comment, not more then a few sentences in length, that describes the
purpose of that section. The Navajo Nation added this to their code and it is very effective. A
copy of the Navajo Nation Code is attached as Exhibit B.

The UCC operates on a few basic presumptions that control the majority of the substantive
provisions. The primary assumption is that the parties have equal knowledge and power. This
assumption is applicable in some situations but in the vast number of transactions seems
inaccurate. This imbalance of power and knowledge is not a reservation phenomenon.
Commonly the person with the money or item in demand has a superior position. Often the
small business owner is very good at the technical side of the business but is not a trained
businessperson. They decide to go into business because of what they like doing but without the
knowledge of what it takes to run a business. The bank or supplier is often in a superior position
because they have the money or the "stuff" that is needed and commonly more experience. In
many smaller communities it is completely possible that the bank or supplier is the only source
of the commodity needed. The lack of competitive market forces escalates the power imbalance.

While the UCC is an important tool for the creation of a strong tribal economy, the UCC is not a
wonder code that will fix all of the reservation problems. It usefulness is focussed at the
governance of business dealings which has a spillover to improving tribal housing. However, the
UCC is not a consumer protection code. It will help in thwarting or seeking redress from the
questionable practices of some business that prey on tribal populations. The tribe should
consider enacting a consumer protection code that addresses for example the use of deception,
fraud, misrepresentation and concealment if consumer protection is objective. The UCC can be
an effective tool for increasing the quality of reservation housing, but it is not a substitute for a
good housing or land use code. The UCC is not applicable to transactions involving real property
except as effected by improvements made by the addition of personal property. The UCC also
does not directly affect the flow of reservation dollars off the reservation. As reservation
economies grow, people will spend more money within the reservation boundaries instead of in
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business surrounding the reservation. This is due to economic forces and not regulatory forces.
Tribes enacting a UCC will not change any federal law requirements. For example, certain federal
farming programs and some BIA loan guarantee programs require filing financing statements in
accordance with the state UCC filing requirements. Any transaction under these programs will
have to comply with the federal and thereby state requirements.

Significant considerations in adopting a UCC

One issue that needs to be understood about the UCC is that it is the codification of hundreds of
years of commercial transactions from an Anglo-American viewpoint. Not the commercial view
point of the entire world. While some of its provisions have found favor in foreign jurisdictions,
other portions of the code are different from the usual and customary method of doing business
in foreign countries and are not accepted. The same holds true when considering whether to
enact a UCC into reservation law. The basic underlying presumption of interpersonal dealings of
a tribe considering whether to adopt a UCC may be such that some of the UCC provisions will
have to be changed in order to meet the expectations of the tribal culture and perspective.
Embarking on an in-depth discussion of tribal culture and politics as compared with non-Indian
presumptions of reservation populations and the non-Indian commercial expectations is far
beyond the scope of text. Each tribe must examine the code in relations to its own tribal
viewpoint to determine where changes are appropriate. Enacting a tribal UCC without conducting
such an examination could have an unintended result by introducing a standard of conduct to
the reservation population that is unwanted or which does not fit with the tribal expectations.
There is always the potential that if the code does not fit with the commercial practices within
the reservation, people will disregard the code. When this occurs, the code intended to simplify
and streamline commercial dealings will have just the opposite effect. Conflicts will be drawn into
the tribal courtroom and in the tribal counsel chambers. If the code causes hardship or
unpopular results to the reservation population then the tribal counsel will have to answer for
their actions. The following sections are recommendations that have broad implications for tribal
counsels considering the adoption of a tribal UCC. These issues for review should in no way be
considered exhaustive.

The following sections address general issues that concern the adoption of a code such as the
UCC. Section (a) – (g) address general concerns applicable to all of the UCC. Section (h) – (k)
address specific clauses with in articles 2 and 9 that are significant and should be discussed early
in the drafting process. For a tribe considering the adoption of Article 9, attached as Exhibit C is
a summary sheet outlining the issues addressed by the Model Tribal Code developed by the
University of Montana.

Tribal Counsel Support

Any code-drafting project requires the support from the tribal counsel from the outset. This may
seem self evident, but enacting a tribal UCC that is appropriate to the tribal environment is
potentially a project that will require a commitment of a significant amount of tribal personnel or
fiscal resources. It is unlikely that the tribal counsel will be involved in every aspect of developing
a tribal code. Drafting a tribal UCC will most likely be the job of the tribal attorney or the
business development office. By including the tribal counsel from the out set of the project in
discussions and revisions, the tribal counsel can be introduced to the code and informed of the
benefits of the code as the project develops. This will facilitate the final enactment of the code
when it is completed without having to subject the counsel to hours of code talk. The UCC is an
extremely importance piece of commercial legislation but for the majority of individuals it is not
"edge of your seat" reading.
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Analogous to tribal counsel support is the timing of when to begin a UCC code development
project. If at all possible, a project such as this should not be undertaken when there is a
potential for a substantial change of personnel on the tribal counsel. A tribal counsel election that
replaces a large number of counsel members may cause a shift in counsel priorities. The UCC
could be subordinate to other projects of the new counsel. At minimum the election of new
counsel members could require the introduction of the new counsel members to the code and
informed of the benefits of the project. The importance of this second point depends upon time
limitations placed on the project, the scope of the project and the nature of the tribe. If a
completed code is expected in a relatively short period of time or the tribal counsel is relatively
stable, less consideration must be given to when to begin a UCC code drafting project.

Where to Start

A tribe considering whether to adopt a tribal UCC has many choices of where to begin the
project. The tribe could elect to draft an entirely new commercial code based on the tribes needs
and expectations. An undertaking such as this would require a significant commitment of
resources including personnel and money. The result of such an undertaking could potentially be
a code completely unfamiliar to the business, banking and finance community. Unfortunately,
unfamiliarity fosters uncertainty and the continuation of an uneducated bias; biases that work
against reservation Indians. The alternative outcome is that the tribe would expend considerable
effort to reproduce a product very similar to the UCC as drafted by the NCCUSL.

A second possible starting point for enacting a tribal UCC is to redraft the existing UCC in
language that involves less legalese. This would require commitment of less time and resources
from the tribe to redraft the code, but the drafting process would remain a sizeable project. As
with drafting a tribal UCC from scratch, the issue of unfamiliarity could again cloud the business
arena. The benefit to this approach is a UCC that is more accessible to non-legally trained
persons.

A third option and the option used by the majority of the tribes enacting tribal UCC is to take the
existing UCC as a base. The tribe then works from this base to create a tribal UCC that meets the
needs of the tribe. This method has the benefit of working from a base with which the business,
banking and finance people are familiar. It is common for people who work with the UCC to rely
on commercially prepared documentation that summarizes the differences between different
state versions of the UCC. Were this drafting option selected, it would be helpful for the drafters
to prepare a summary sheet of code provisions that differ from the UCC. A similar summary
would be useful promoting reservation based business dealings. The summary should specifically
indicate that it is for reference purposes only and not as a complete statement of the law. As this
is the most commonly utilized approach to tribal UCC drafting, the remainder of this text will be
based on the presumption that a tribe engaging in a UCC drafting project will base the tribal UCC
on an existing UCC.

What Version of The UCC To Use As A Base

As addressed elsewhere in this text, the UCC is the creation of the NCCUSL based upon the
commissioner's view of how business transactions are conducted and how they ought to be
conducted. This is one choice of a code to use as a base for drafting a tribal UCC. The issue
remains as to which version of the NCCUSL UCC to use as a basis. The current NCCUSL UCC is
accepted standard baseline for the UCC. However revisions to Article 9 are in the final stages and
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revisions to Articles 1 and 2 are in the works. What code provisions to use as a base must be
determined by each tribe. Using the current NCCUSL UCC places the tribal UCC at the same
starting place as each of the state's UCC's. Within a few years, the revisions to the UCC proposed
by the NCCUSL will be before the state legislatures. If states accept the new changes and the
tribe has based its UCC on the old NCCUSL UCC there is the potential for a split between the
legal expectations of the jurisdictions. Conversely, the tribe can select the recent revisions as the
base code thereby placing the tribe on the leading edge of UCC legislation. However, until the
states follow suit, there will again be a divide in the legal expectations.

Each state has made a legislative choice to enact at least portions of the UCC. In enacting each
portion of the UCC, each state takes the NCCUSL's UCC and makes some changes to the code
before the legislature passes it. This modified UCC becomes the controlling law within each
state's jurisdiction. This is second possible starting place for tribal UCC drafters. Using this code
as the base is has its own problems. The primary consideration is that it is the State's UCC;
modified to meet the states needs. The concerns of the state may not be the same as those of
the tribe. It has the advantage of starting with a code that business, banking and financial
people in the area are familiar with thereby helping to reduce the problems associated with
uncertainty.

There is a third option in selecting a base UCC on which to base a tribal UCC. Model tribal codes
have been developed. The University of Montana developed a model tribal secured transactions
code. A copy of this code is included as Exhibit D. The Model Tribal Code uses a draft of the
NCCUSL's recent revisions to Article 9 as a base. The NCCUSL has made revisions to Article 9 not
included in the Model Tribal Code. Reliance on any model code raises some interesting issues
that are a hybrid of previously stated questions. Who drafted the code? What base code does the
Model use? What point of view did the Model code drafter have? Was it to maximize tribal
sovereignty, promote financial dealings within the reservation or some combination of the two?

There are no simple answers to these questions. There is no reason the tribes have to follow suit
with state law. Tribes are free to make decisions for the benefit of their people. A full discussion
and debate of the issues is encouraged.

How much of the Code to Adopt

The NCCUSL created the UCC as a unified set of laws to govern business transactions. The
significance of the code in commercial dealings can not be under stated. Due to the size of the
UCC, the question of whether a tribe wants to devote the energy and resources towards the
adoption of the entire UCC first time around is questionable. This is not to say that a tribe should
not consider adopting the entire UCC. In enacting an entire UCC, a tribe runs a risk that if the
tribe does not devote enough time and resources to the project there is the potential for over-
legislation. Over-legislation is the incorporation of unintended laws and regulations upon the
tribe. Regulations that the tribe is not prepared to manage or which do not meet needs of the
tribe.

Commentators generally agree that a tribe that adopts an abbreviated code including Article 1 –
General Provisions, Article 2 – Sales, and Article 9 – Secured Transactions will provide a good
foundation for most business transactions. As the economy of the reservation grows, the tribal
counsel can adopt other sections of the code. Article 2a – Sales and Article 3 – Negotiable
Instruments are good candidates for future enactment by a tribe.

As mentioned above, the UCC is intended as a comprehensive set of legislation. The UCC
commonly cross-references other parts of the code mostly for definitional provisions. In the
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adoption of only part of the code there may be voids in the legislative scheme. One solution is to
do nothing about this and wait for a lawsuit in tribal court. Legal counsel involved in the suit
would have the obligation to argue to the judge how the missing terms should be dealt with.
Most likely the attorneys would argue the NCCUSL's UCC provisions as persuasive or state law as
persuasive. Neither would be mandatory. A second option and probably a more sound decision is
to incorporate a provision to deal with these shortcomings. The provision would direct that any
missing terms should be defined by a specific version of the code, but only to provide meaning to
the code provisions enacted by the tribe. The reference sections do not create a separate and
enforceable right.

How to Codify a UCC as Tribal Law

One method for codifying a UCC is simply for the tribe to ratify an existing UCC, either state
or the NCCUSL's UCC by Ordinance. This method assumes that the tribe does not want to
make any changes to the UCC. There is an inherent danger in passing legislation in this
manner. Tribal sovereignty is always a key issue that needs to be protected. The UCC has
filing requirements in order to provide notice to other parties. Codifying a UCC by an
incorporation ordinance could be viewed as an abdication of sovereignty. State and NCCUSL
versions of the UCC contain provisions allowing for repossession of goods provided there is
no breach of the peace. However, many reservations specifically forbid repossessions. Filing
and repossessions are mentioned only as examples, there may be other unintended
baggage that will be drawn onto the reservation if the tribal counsel is not careful.
Reference codification of a UCC can also carry all of the supporting interpretation of the code
if the ordinance does not specifically address the intent of the Tribal Counsel. The potential
for this type of difficulty may increase in PL 280 states. Care must be taken to specify which
version of the UCC the tribe is incorporating. Is it the UCC as currently worded or are future
revisions to the UCC included? This is particularly significant in light of the revisions of
Article 1, 2, and 9 currently in progress by the NCCUSL. This method should probably
receive the lowest consideration from tribal counsels but conversely it is the one most often
recommended by people who do not understand tribal sovereignty. Each state will not enact
the UCC as written by the NCCUSL without modifying it to meet that states particular needs.
Why expect a tribe to enact a law without carefully considering the potential to harm the
tribe and its people?

The second method for codifying a tribal UCC is to incorporate a state's or the NCCUSL's
UCC by reference except for specific provisions. Replacement provisions are specifically
enumerated within the incorporating ordinance. This is the approach taken by the Lummi
Indian Nation. A copy of the Lummi code is included as Exhibit E. There is less of an
abdication issue with this type of codification. It is also easier for off reservation people
using the code because it is easier to determine which provision the tribe has modified. In
order for this to work, the non-reservation people must be able to find the tribal ordinance
that adopted the code. In some situations this is not an easy task. The ordinance needs to
state specifically whether it is the code as now enacted or as may be modified in the future
that the tribe is adopting.

A final method for codifying a tribal UCC is to reprint the UCC provisions the tribe is
adopting within the body of the tribal code. The base code, whether modified or not, is
reprinted. This method is the preferred method for avoiding any question of what the tribe
adopted as a UCC. The abdication argument also looses much of its credibility in using this
method. However, it is the most cumbersome method. The UCC is not a small document. It
will swell the tribal code by many pages and in order to be an effective method of regulatory
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control, people who deal with the code in a business setting must be able to retrieve and
reverence the code.

Jurisdiction

Tribal regulatory and adjudicatory jurisdiction is not static. It is relatively impossible to
refine a precise purely territorial statement of jurisdiction due to the currently required
"Indian party" component for tribal jurisdiction. With each court decision on the subject,
tribal jurisdiction shifts. Congress also enacts legislation that effects tribal regulatory
jurisdiction, sometimes in minor ways but other times significantly. A jurisdiction statement
that does not restrict jurisdiction beyond the then current judicial rulings and congressional
actions is an important clause to include.

Scope of Code Provisions

Who should be bound to comply with the tribal UCC? The answer to this question is not as
apparent as it might originally seem. Of course, a tribal UCC applies where there is an
Indian component to a transaction with the reservation boundaries. However, some
commentators and attorneys feel that tribes should limit application of the UCC to big
transactions (e.g. transactions over $100,000). For some tribes, this is a good decision.
Particularly if the tribe is focusing its efforts on tribal enterprises, and there is little "small
business" within the reservation. However, this will eliminate the possibility of an individual
Indian using the code as a tool for improving tribal housing conditions. For many smaller
tribes, high dollar limits may not be realistic.

Placing high dollar requirements for code application draws into question the rationale for
endeavoring to enact a UCC in the first place. The purpose of the UCC is to provide a
framework for general commerce. The number of large transactions is most likely very
limited. For these few transactions, perhaps incorporating the terms of the UCC within the
contract provisions7 or through a choice of law provision would better serve the tribe.

A second approach is to establish a tiered approach within the tribal UCC based on whether
the debtor is an individual or business. A particular set of rights and obligations apply to
individual debtors. Business debtors require application different rules. For example,
individual debtors could be granted a one-time right to cure a default as opposed to a
business debtor who would not receive such protections. This approach creates a potential
problem for determining the appropriate character of the debtor. An artisan is a prime
example of this. He or she may purchase materials and might sell the art produced. Is this
personal or business use? What if the artisan has a regular job and any money realized from
the sale of the art is supplemental income?

A similar approach to determining the rights and obligations based on the nature of the
debtor is to base application of the tribal UCC on the dollar amount of the transaction.
Transactions under a specified dollar amount would receive greater protections under the
tribal UCC. This approach allows for large-scale business development such as a tribal
enterprise but does not hurt this individual Indian. Conceivably, a manufactured home loan

                                          
7 Inclusion of the UCC through contract provisions can still cause problems with the contract. In the event of

litigation it is possible that a judge could rule that the contract provisions are against the public policy of the tribal
government and not applicable or in the worst case scenario the contract is void.
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could exceed the minimum dollar level for self help repossessions. If a tribe selects this
approach, the code should create an exception for loans related to housing.

Repossession

Creditors entering reservations to repossess property has consistently represented a
significant problem to reservation Indians and the tribal governments. Not all creditors
abuse their power. Many creditors operate successful business within the requirements of
the law. However, there has been sufficient abuse that the only way the majority of
reservations have been able to curb these abusive actions by creditors has been to
completely restrict any repossession within the reservation. The ability of a creditor to
exercise self-help repossession in the event of a default is often cited as one of the more
important aspect of the UCC. This ability allows creditors to reduce their losses in the event
that a business transaction enters default. Arguably some parties may not be willing to deal
in Indian Country due to this restriction and this could have a stifling effect on development
of a reservation economy. This factor is often cited, yet many transactions occur in spite of
these restrictions so perhaps there are other issues controlling the decision making process.

Restricting self-help repossessions is the general rule in Indian County, but it is not
universal. Some tribes allow repossessions to occur. Other tribes have negotiated individual
deals with a particular bank or financial institution to allow repossessions provided the bank
issues appropriate notice to the tribal police department. The Washington Mutual
manufactured home loan pilot program includes this type of a provision. Some tribal
governments have made a decision that the most effective way to attract outside money
onto the reservation to solve a pressing tribal problem is to reach these limited agreements
with the banks or financial institutions.

Within a creditor - debtor relationship, there are three possible scenarios applicable to a
deal that has gone into default. In the majority of situations under the UCC a secured
creditor8 has the right and is able to repossess property. Any repossession must occur
without a breach of the peace. What constitutes a breach of the peace under judicial
interpretation is not as limited as one might expect. Provided the creditor can accomplish
repossession without a breach of the peace, the creditor is within his or her rights. When it
is not possible to repossess collateral without a breach of the peace, a secured creditor must
appeal to the court for the issuance of a Writ of Replevin. A Writ of Replevin issued by the
court is essentially permission from the court to retake property. In the third creditor -
debtor relationship, the creditor is unsecured. Upon default, the creditor must sue in court
for damages and then petition the court to attach and sell the property. This third remedy is
the most expensive and takes the most time. The creditor must present an entire trial and
the judge must rule in the creditor's favor in order to be successful.

Any tribe considering adopting a UCC must address and determine the best solution to the
issue of self help repossessions with the reservation. Tribes do not have to allow self-help
repossessions in order to enact an effective code. The Navajo Nation UCC and the Standing
Rock Sioux UCC do not allow for self help repossessions unless written consent is given by
the debtor at the time of repossession. Failure to obtain the written consent mandates that
creditors seek court approval before repossession can occur.

                                          
8 A Secured Creditor is a creditor who has loaned money to a debtor so that the debtor can acquire some type

of personal property. In exchange for the borrower receiving the money, the debtor gives the creditor rights in some type
of collateral. Upon default the creditor can repossess the property and then sell it in order to get the money back.
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Another possible solution to the repossession issue is to treat business debtors differently
from individual Indian debtors. The presumption is that business debtors have greater
knowledge and power than an individual Indian debtor. As addressed elsewhere, this
presumption may not be altogether accurate.

A third possible method for protecting individual debtors while not creating a barrier to
business development is to create a minimum transaction value above which repossessions
can occur. As an example, the tribe could authorize repossessions of collateral if the total
loan amount was more than $30,000. A loan for less than $30,000 would require some type
of consent at the time of repossession or court authorization.

Sovereignty

Sovereignty is an inherent part of tribal government's status as in independent government.
It is difficult to understate the importance of sovereignty and the immunity that flows from
this sovereignty. Although the United States has long exerted its paternalistic plenary power
over the tribes, the courts have consistently affirmed tribal sovereign. Often tribal
enterprises and corporations inherit tribal sovereign immunity.9 A clause within a tribal UCC
is addressing the issue of sovereign immunity is a good idea. Assumedly the tribal UCC
would specifically state that the tribal UCC does not waive any tribal sovereign immunity of
the government or that of its economic enterprises.

Filing

Filing is an integral part of the UCC. Creditors must file a Financing Statement in order to
protect their rights. As with repossessions, this is another difficult area the tribe must
consider when debating UCC legislation. The purpose of filing is to give notice to others that
some one other that the debtor has an interest in the items identified. The identification of
the items can be as specific as a particular piece of machinery or as general as "all
equipment" of the debtor. Each state UCC establishes the appropriate location to file in
order for a creditor to protect their interest. Failure to properly file the notice can cause the
creditor to be last in line among secured creditors even though they were the first party to
lend money to the debtor.

Tribes must consider whether they want to take on the responsibility of establishing and
maintaining a tribal filing office. In order to give other creditors the notice anticipated under
the UCC, creditors must be able to access and rely on the information in the filing office.
This requires that the filings be securely stored and maintained and that there is a method
for reviewing the filings. This will cost money. Filing fees and record fees can help defray the
cost, but it is unlikely the fees will offset all of the cost of maintaining the records. Creation
of a tribal filing office gives the tribes the ability to monitor the number and nature of
transactions occurring with the reservation. Requiring tribal fillings in order to protect
creditor interest helps the tribe assert itself as the proper regulatory authority of the parties.
Following the requirements of the tribal UCC demonstrates that parties are aware of tribal
regulatory authority and for the potential for other applicable tribal regulations.

The alternative to the tribe taking responsibility for their own filing office is for the tribe to
use the states filing office. Some tribes take advantage of the state offices, co-opting them

                                          
9 Whether a tribal corporation has sovereign immunity is dependent upon the articles of formation that created

the corporation. The issue can only be resolved by an examination of these articles.
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for tribal purposes. Many tribes are unwilling to do this due to the constant wrangling over
sovereignty and jurisdiction between the tribe and the state. Unfortunately, tribes must
remain ever vigilant in this regard.

Agreement Not To Assert Defenses against Assignee

Assignees of the right to receive payments under a contract usually stand in a superior
position under the UCC. The typical contract provision provides that the debtor agrees not to
assert any defenses against an assignee of the contract right to receive payments. For the
debtor this means that although the product purchased may be defective for some reason,
the debtor is still obligated to make payments to the assignee. The debtor must pursue a
separate claim against the original creditor or the manufacturer. The argument for allowing
these type of contract terms is that it facilitates the flow of commerce. There is some
validity to this assertion. Parties purchasing the right to receive future payments must have
some assurances of the right to receive payments. On the other hand, it does not seem
equitable for the debtor to have to make payments for a faulty product.

The injustice of these arrangements is particularly troubling when there is a substantial tie
between the manufacturer and the financing company. For example, it is common for
"Machine Corp."10 to assign the right to receive payments to "Machine Finance Corp." whose
primary customer is Machine Corp. and who share common ownership. Tribes may want to
consider eliminating or reducing the ability of companies to take advantage of such contract
terms. One method is to make such assignment provisions unenforceable. A second option
is to create a "substantial relation" doctrine whereby related companies, as determined by
such factors as ownership and who is the primary customer, can not assert this defense. In
either situation, in order for the debtor to secure relief from the obligation to make
payments due to a faulty product, the debtor should be required to give notice to the
assignee and the original creditor of any claim.

Tribal Governments That Have Enacted a Tribal UCC

The following tribal governments are or have enacted a tribal version of the UCC. When
possible, attempts to confirm the accuracy of the following information were made. Some of
the information is second hand information. The intent is that the following information will
assist tribes considering adoption of a tribal UCC.

Crow Tribe, Crow Agency, Montana

The Crow Tribe is in final stages of enacting a tribal UCC. At this time, the tribe is
considering Articles 1 and 9 for adoption. The tribe used the Model Tribal UCC developed by
the University of Montana as a base code.

                                          
10 Machine Corp. and Machine Finance Corp. are fictitious corporations and in no way should the use of these

names be construed as a commentary on any company that could be confused with these two fictitious corporations.
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Hoopa Valley Tribe, Hoopa, California

The Hoopa Valley Tribe recently finished an extensive business code development project. The
tribal council adopted the following titles into tribal law. Title 57 addresses the UCC provisions
and is based on the Model Tribal UCC developed by the University of Montana. The Hoopa Valley
Tribe maintains its own filing office and in case of default does not allow for self-help
repossessions unless the debtor consents at the time of repossession.

Title 50 - Tribal Comprehensive Business Policy Code
Title 51 - Tribal Corporations and Entities Code
Title 52 - Tribal Entities Code
Title 53 - Tribal Business Corporations Code
Title 54 - Tribal Non-Profit Corporations Code
Title 55 - Tribal Business Partnership Code
Title 56 - Tribal Business License and Standards Code
Title 57 - Tribal Secured Transactions Code
Title 58 - Federal Government Surplus and Excess Property Code (reserved)
Title 59 - Tribal Small Business Incentive Program Code
Title 60 - Tribal Business Miscellaneous Provisions Code.

Lummi Indian Nation, Bellingham, Washington

The Lummi Nation enacted a tribal UCC in December 1985. The Lummi Nation UCC codifies the
Articles primarily by referencing the codification of the Washington State UCC except for specific
provisions that are printed in the Lummi Nation Code. Section 2-316 of the Lummi UCC makes
any contract in which the buyer waives his right to assert the implied warranty of merchantability
void.

Mille Lacs Band, Onamia, Minnesota

The Mille Lacs Band has enacted a Uniform Commercial Code codified at Title 18 chapter 3 of the
Mille Lacs Band code. Unfortunately, a copy of this portion of the code was not available for
review.

Navajo Nation, Window Rock, Arizona

The Navajo Nation has enacted Articles 1, 2, 3, and 9 of the UCC. In general, the code is based
on the UCC drafted by the NCCUSL. However, the tribe has modified it to meets their specific
needs. The Navajo UCC includes a "Plain Language Comment" to assist in understanding the
code. The Navajo UCC is codified at Title 5A, Section 1-9. The Navajo Nation does not allow for
repossessions and the tribe maintains its own filing office.
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Northern Cheyenne Tribe, Lame Deer, Montana

The Northern Cheyenne Tribal Counsel has enacted some type of a commercial code. Available
information indicates that it is focused more on consumer protection issues rather than the UCC.
The code was not available for review.

Rosebud Sioux Tribe, Rosebud, South Dakota

The Rosebud Sioux Tribe has adopted articles 1, 2 and 9 of the UCC. In general, the tribal UCC
uses the UCC as the base code. It is codified at Title 14, Chapters 1, 2 and 9 of their code.
Among other changes, the tribal UCC eliminates the "writing" requirement for enforcement of
transactions over $5,000. The code does not allow for self-help repossession unless there is
consent at the time of repossession. The tribe has made the decision to use the state filing
requirements for filing of any security interests.

Standing Rock Sioux Tribe, Fort Yates, North Dakota

The Standing Rock Sioux Tribe initiated the process of adopting a UCC. The best information
available indicates they were considering Articles 1, 2, 3, 4 and 9. The information available was
an early draft of the documents from 1986. Whether the tribe went on to adopt the article under
consideration is unknown.

Exhibit A

Navajo Nation
Uniform Commercial Code

Exhibit B

University of Montana, Indian Law Clinic
Model Tribal Code
Secured Transactions

Exhibit C

Lumini Indian Nation
Uniform Commercial Code
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Part Eight
 Tribal Corporations Codes

Introduction

A tribal government has many preliminary concerns to address prior to the creation of a
corporations code. The threshold issue is a political/philosophical question that the tribal council
must decide prior to reviewing the technical questions associated with the enactment of a code.
Tribal governments particularly must consider their tribal sovereignty. Clearly, each tribe has the
inherent legal authority to enact a corporations code. It is not a question of whether a tribe has
the power to enact a code. It is clear at this time in the history of the tribes that tribes have the
inherent power to enact corporations codes. Instead, what must be considered is whether a tribe
wishes to enact a corporations code. It is each tribal community’s view of itself that must be
reconciled with the notion of enactment of a corporations code. Clearly enacting a corporations
code is a political statement that a tribe is choosing to develop in a parallel fashion to the states.
In making such a decision a tribal government must make sure that their nations view of their
individual sovereignty is consistent with the enactment of a corporations code.

Many tribes are struggling to define their political identity in relationship to non-tribal governing
units and do not wish to mirror those entities. Yet, as they evolve as governments the tribes are
finding that in dealing government to government or in dealing with economic enterprises some
common language or currency is required. This is particularly true when the tribes are seeking to
forge economic liaisons with non-tribal entities. The tribes are increasingly seeking capital
infusions/joint ventures and to do so must relate to non-tribal entities. In addition, tribal
community members are seeking to establish increasingly sophisticated internal economic
enterprises that do not resemble their traditional economic relationships so that the tribes are
looking beyond their historically sanctioned units of economic organization.

If a tribe is ready and willing to make the decision to accept non-traditional economic
organizational structures then the tribe needs to look at the alternatives available. Prior to
making such a decision each tribe should review what traditional economic units were available
for internal economic activity and for extra tribal economic activity, e.g., that activity carried on
with other tribes or non-tribal entities. This will give the tribal government a historical backdrop
to consider when deciding whether to enact a tribal corporations code, that is if the tribe has
historically had economic structures the tribe may be able to adapt those structures to current
economic needs or use them to adopt modified corporate structures which will be acceptable to
tribal and non-tribal entities.

It is perfectly acceptable to decide that a tribe is not going to adopt a tribal corporations code.
And in so doing the tribe may decide it wishes to economically isolate itself or that it wishes not
to sanction any economic entity that is not rooted in the commercial history of the enacting tribe.
The key is to act in all matters in a manner that is consistent with the overall general plan of
each tribe. Each tribe should have developed a philosophical general plan as to how the tribe
wishes to pursue its sovereignty in relationship to the economic well being of the tribal members.
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It is essential in governing to act in a consistent fashion, within a plan that is accepted by the
general membership.

If a general economic plan is in place then it is possible to devise plans that evolve toward that
goal in a progressive fashion. The economic goals may or may not include a corporations code.
This article is designed to aid those tribes who are seeking to move toward a corporations code
without implying that it is the only recommended economic model for a tribe. This article
presumes that a tribe considering a corporations code has already made the decision pursuant to
their general plan that economic growth for their individual tribe would be enhanced by adopting
a corporate model.

Working Definitions Essential Prior to the Drafting of a Code

Having made a decision that a corporate structure is desirable then each tribe must examine the
varieties of corporations available and determine which of these corporations would fit into their
current needs. In so doing the tribe should consider current needs and probable growth during
reasonable increments, for economic purposes ten years is a reasonable projected planning
period. A code does not have to have every conceivable corporate alternative but should actually
be designed to fit each tribe’s general economic plan. For purposes of discussion this section of
the article will review and define the different corporations available to a tribe. It is important to
note that these definitions are designed to work in a tribal and non-tribal context.

One of the areas where a tribe may have some ability to adapt as opposed to adopt a
corporations code is in the definitions. It is possible to evolve definitions from those traditionally
used in non-tribal codes, to ones used in tribal codes which may incorporate tribal concepts. In
so doing the codes may be more acceptable to tribal people and not lose their acceptability in the
non-tribal context. The last section of the article will contain tribal codes enacted by three
different tribes. The reader may consider these as working models. They should not be
duplicated, as each tribe should design their own codes. However, it is often helpful as a point of
reference to view what other tribes have done. The annotations in those codes are the work
products of this writer and should not be viewed as the work of those tribes. The annotations are
designed to assist a drafter of a code in considerations for creation of a corporations code where
a code is not in existence.

A CORPORATION is a legal entity created pursuant to the laws of a sovereign that is normally
composed of a number of persons and exists separately from those persons, whether or not the
persons remain members of the corporation. It is normally created for business purposes and as
an entity has distinct and inherent powers and liabilities conferred by the sovereign under which
it has been created.

There are several features of a corporation that distinguish it from other business entities and
which influence those seeking to establish a business to chose this form as opposed to
partnerships or other forms. A summary of those features include:

1.  Limited Liability. This is generally the feature that is the basis for the most compelling
rationale for the establishment of a corporation. A corporation protects the property and
resources of each individual shareholder. The shareholders are not personally liable for the
business debts of the corporation, the only risk to the shareholder is that amount of capital or
resources the shareholder has invested. All other personal property of the shareholder is
sheltered from creditors. However, one of the things a tribe may wish to do to protect people
dealing with corporations is require that corporations have liability insurance so that if
someone is injured by the corporation the injured party can at least make a financial
recovery. This is particularly true for non-profit corporations that generally have fewer assets.
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2.  Federal Income Taxation. Corporations are typically separate tax entities. They have their
own tax rates, and the profits given out to shareholders are generally taxable to the
shareholders. This point should be of interest to tribes looking for tax revenues, every
traditional taxation point should be examined as a revenue source for a tribe.

3.  Centralized Management. Management is by a team as opposed to every person who has
a financial interest managing the firm. Decision-making is vested in the directors and officers
of the corporation, the members of this management team may or may not be shareholders
of the corporation. This is particularly important where the number of owners is unwieldy or
where the owners decide that management should be delegated to a team of business
professionals who are not owners.

4.  Continuity of Existence. Most corporations are formed to exist into perpetuity. This makes
the business structure far more stable than other types of business organizations. For
instances the death or withdrawal of a shareholder does not end a corporation’s existence,
and no shareholder has the power to compel or force a dissolution. Corporations are
designed to outlive the individuals who form them and can survive a shareholder losing
interest in the underlying business objectives of the corporation. The corporation continues
by replacing shareholders, or capital contributors.

5.  Interests are Easily Transferred. Unless the corporation has restricted by contract the
transferability of shares, the shares of a corporation may be freely sold, assigned or
otherwise disposed of by a shareholder owner. The person who succeeds to the ownership of
the shares automatically becomes a shareholder in the corporation with whatever rights all
shareholders have by virtue of that status.

Types of Corporations:

Closed: This is a corporation where the directors and officers of the corporation are able to fill all
vacancies in their ranks by their own votes. That is, there does not have to be a vote of all
shareholders or members. This type of corporation is generally smaller and is often used by
families who wish to establish a corporate identity to run a family business and shield the
personal assets of the individual family members.
This type of corporate structure is restricted so that a member of the corporation can not sell
their shares in the open market e.g., stock markets, all or most of the shareholders actually will
participate in the management of the corporation, and the transferability of ownership shares is
restricted by the corporation.

Open: This is a corporation where the directors and officers of the corporation are elected by the
shareholders or members of the corporation. Importantly, these corporations are considered
those who have shares that are traded on the securities exchanges, or shares for which there are
regular published price quotations, and also those who because of the number of shareholders of
record or the size of their assets are subject to special regulation pursuant to the Federal
Securities and Exchange Act of 1934. Additionally some corporations that have made a
registered public distribution of securities are governed by The Federal Securities Act of 1933
and state statutes that have special requirements for these distributions.

Public Service Corporations: These are highly specialized organizations and should generally be
established for those purposes which would serve the general public of the reservation, for
instance water, electric or gas companies. They should also be fully regulated so that the general
public good is served by the corporation. These corporations are designed to serve a public need
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and must be regulated to insure that the services are delivered to the community. A failure of
this type of corporation would result in the loss of an important service which would have the
potential to effect the entire reservation so the business practices of such a corporation would
require more monitoring than other types of corporations.

Municipal Corporations: This is a public corporation, and would be created by the tribe for political
purposes, it would encompass residents of a certain geographical area and would allow them to
conduct themselves as a civil government. This could be used on reservations that had districting
to give the residents local control and would be done pursuant to a charter from the central
government or in this instance the tribal council. Normally, the municipal corporation is
subservient to a central government with the powers of the municipal corporation being
delegated by the central government.

A For-Profit Or Business Corporation: This is a corporation which has as its purpose the transaction
of business for the stated purpose of earning a profit for the members of the corporation.
Usually, a corporation has one primary business function, e.g., timber harvesting, farming,
ranching, manufacturing, gambling, banking, etc. A person may belong to more than one
corporation. And it is not uncommon for a corporation to create a second corporation, called a
subsidiary. The creating corporation is known as the parent corporation and the parent
corporation owns at a minimum a majority of the shares of the subsidiary. This is to insure that
the parent corporation has control of the subsidiary corporation. This usually happens when
members of the parent corporation have over lapping interests. An example would be a parent
corporation that drew up harvesting plans for timber, and a member of the parent corporation
also owned some trucks and wanted to have a corporation own the logging trucks, so a
subsidiary company is established for the purpose of owning the logging trucks.

A Non-Profit Business Corporation: This is a corporation that does not exist for the purpose of
paying dividends or profits to shareholder/members. Generally speaking non-profit corporations
do not exist for the purpose of making money, rather they have a primary purpose that is non-
monetary. State sanctioned non-profit purposes include religious, charitable, educational, or
social services. Examples of non-profits in a tribal setting would generally be found in the human
services areas and could include any of the following: substance abuse treatment programs, case
management service providers, CASA programs, counseling programs.

One of the principle factors that often influences founders of non-profit organizations to select
corporate status is that foundations and individuals seeking to make donations which are tax
deductible, must make those deductions to non-profit organizations. Part of forming as a non-
profit is the qualification by the corporation pursuant to the Internal Revenue Service as a non-
profit that allows this deduction to take place. (These corporations are often known as 501(c) (3)
corporations.)

Ancillary Considerations

The foregoing discussion illustrates that the creation of corporations is only one segment of the
picture. If the corporation wishes to function in any external fashion whether it be for the
purpose of securing funding, or the development of projects off reservation, or encouraging off
reservation participants to enter into a reservation business relationship these corporations
would necessarily have to interface with existing state and federal requirements. Tribes seeking
to develop corporations codes must create entities which look like the corporations described
above so that these corporations can realize the full benefits and protections of the status
conferred by creating a corporation. In addition, the tribal community and others who will be
involved with the corporations need to have the protections offered by the non-tribal entities who
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regulate corporations. So even if a tribe seeks to have its own corporations code it is clear that
developing such a code is opening the door to further involvement/entanglement with non-tribal
governments. It is clear even from this brief discussion that tribally established corporations
must, to be successful, if utilizing non-reservation resources comply with many state and federal
regulations. Part of complying with those regulations will result in the establishment of
corporations that mirror to a great extent the corporations allowed by the state governments.

A tribe in establishing a corporations code must additionally realize that creating a code requires
the ability to enforce compliance with the code. This means the tribe must have the internal
management capacity necessary to create a system that includes monitoring, investigating and
enforcement capabilities. The tribe must be cognizant of the fact that by creating a corporations
code they will be allowing for the establishment of entities about which the general reservation
and non-reservation public have certain expectations. Furthermore, federal and state laws have
combined with a body of case law amassed over decades to enforce those expectations. Any
council adopting a corporations code should then consider how they wish a tribal court to
develop a body of law for the enforcement of that code and give that guidance in the language
which establishes the code. If that guidance is not given to the court, the judicial officer who is
deciding a dispute will also decide what resources they may look to for principles of
interpretation.

Creating any code without these functions in place can result in a loss of  faith in the institutions
created and undermine the development sought to be enhanced by allowing for corporations. If a
tribe is unable to have the supportive structure in place an option is to allow for corporations
created pursuant to state law to operate on reservation with the enforcement pursuant to state
laws. Note, this does not mean that a corporation could not be held accountable in tribal court
for corporate activities, it is suggesting that the function of enforcing corporate compliance with
corporate establishment statutes be left to the states if the tribe is not ready to assume that
responsibility.

Other alternatives include developing a code for a reservation on an as needed basis. That would
mean allowing for the gradual development of a code as the business requirements of the
reservation develop. A tribal council could consistent with the general economic plan for a
reservation legislate different corporations into the tribal code as the tribal business community
required and the tribal governmental structure could support. The tribal business community
must have evolved to the place where members of that community feel comfortable with the
considerable requirements of establishing and maintaining a corporation. Depending on the
complexity of the business venture the formation documents can require considerable legal
knowledge. If this is true the tribe must have in the local community the legal knowledge to
meet such requirements or understand they will be relying on non-tribal resources. If the
documents are complex the tribe must have at its disposal legal resources adequate to review
the documents and insure that corporations chartered or established by the tribe are complying
with the tribal code. In addition to the incorporation formalities at a minimum corporations must
keep minutes; annual reports must be filed; separate tax returns must be filed; establish a
registered office and a registered agent.

A further important consideration is the additional requirements placed on corporations and the
parallel structures the tribe may wish to impose on a corporation. Specifically, the fees for
incorporation and any imposition of a taxing structure that would be in addition to or instead of a
tax structure that the state or federal government may seek to impose. If the taxation structure
or division of the taxation scheme has not been agreed upon previously by the state and/or
federal government there maybe the added cost of litigation to clarify the taxation authority of
the various governmental entities.
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Formation Requirements of Tribal Corporations

Each tribe may establish their own corporations code. However, in so doing there are
standardized requirements which should be included in every code. Initially the code must
establish what specific office in the tribal government will accept the filing of the documents
establishing a corporation, who will collect the filing fees, and who will review the documents
prior to authorizing or approving the corporation as a tribal business entity. This would include a
description of how a corporation would be deemed formed, i.e., whether a certificate would be
issued or some other form of recognition.

Those people who meet to form a corporation are generally called incorporators; the tribe should
determine what requirements they want to have for incorporators. For example, they may want
to have an age requirement, a residency requirement (or require that a certain number of
incorporators are residents), the number of incorporators required for each type of corporation,
and whether or not they intend to allow corporations or partnerships to qualify as incorporators
in addition to people who are the usual incorporators.

The incorporators are responsible for creating the documents required for incorporation. The
corporation code requirements are not the only requirements of incorporation as noted above,
but this article is limited to discussing those requirements. A tribe must be very careful to insure
that parallel documents are in place before actually allowing a corporation to transact business.
A tribe must decide on whether or not it will provide technical assistance to tribal members
wishing to establish corporations to insure that tribal chartered corporations are functional
business entities. The primary creation document is generally called the Articles of
Incorporations, and should include at a minimum the following information:

1.  The name of the corporation, (most codes require that the term corporation, incorporated, or
company or an abbreviation of one of  those terms appear in the name, and the tribal office
in charge of corporations should keep a list of corporate names to insure that names are
neither reused or to similar to existing corporate names so that the community would
confuse two separate companies);

2.  The length of time the corporation may exist, which may be forever;
3.  The purposes of the corporation, and each tribe must decide how specific and inclusive a

purpose statement is required, many states now allow for the purpose to be set forth as “or
any lawful business purpose;”

4.  The number of shares authorized to be issued, including information about the types, rights
and preferences of the shares;

5.  The address of its registered office and the name of its registered agent at that office; Note:
each tribe should require this to office and agent to be located within the boundaries of the
reservation. In addition, the tribes should require the incorporators to agree to the
jurisdiction of the tribal court for any legal disputes arising that would involve the
corporation. Tribes should consider requiring all corporations intending to do business on the
reservation to comply with these requirements.

6.  The number of directors and the names and addresses of the members of the initial board of
directors; and

7.  The names and addresses of each incorporator.

The incorporators, having prepared the articles of incorporation, must then draft the bylaws or
the rules of how the corporation must run. Generally the bylaws are filed with the articles of
incorporation. When the bylaws are complete, the following generally must occur:

1.  Call the first board of directors meeting, prepare the minutes of the meeting;
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2.  Obtain a corporate seal if the tribe is going to allow for seals, and establish a minute book for
the corporation;

3.  Obtain blank certificates for the shares of stock, arrange for their printing or typing, and
ensure that they are properly issued;

4.  Arrange for the opening of the corporate bank account;
5.  Prepare the necessary documents for the calling of a meeting of the shareholders;
6.  Prepare employment contracts, voting trusts, pooling agreements, share transfer restrictions,

and other special arrangements which are to be entered with respect to the corporation and
its shares;

7.  Obtain taxpayer and employer identification numbers from the Internal Revenue Service and
from the appropriate state agencies; and

8.  Meet all the formal requirements of registration of shares if they are to trade in the market
place.

Incorporators can comply with these requirements if the venture is not complicated or if they are
incorporating a relatively simple entity e.g., a non-profit corporation. However, if the venture is
complicated or the goals are trading on any share markets, incorporators must have specialized
knowledge and technical skills to comply with these requirements. Often lawyers who specialize
in corporate law are retained to insure that these requirements are met. Lawyers who have
received general training but who have no experience beyond law school should not be utilized
to establish complex corporations.

What follows are three tribal codes. These codes were chosen to illustrate the different but
similar approaches to drafting corporations’ codes and to give a code drafter a definite starting
point. The codes are from Hoopa, Cherokee, and Navajo.

Summary of Codes Selected as Models

The codes selected as models demonstrate three different approaches to drafting. They were
purposely selected to illustrate the choices a tribe would have in designing a code to fit their
reservation. The codes do not for the most part incorporate any pre-existing tribal business
models. Rather, each is a variation of the traditional corporate codes utilized by non-tribal
governments. Each of the selected models can be adapted for use by a tribe seeking to adopt a
first time corporations code. This summary will briefly discuss the differences among the codes.
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