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Overview

Tribal Legal Code Project

In order for Indian Nations to develop and implement effective housing and community
development programs, there is a need to adopt comprehensive tribal codes that address a
broad range of housing and community development issues. The tribal code development
process, however, is a difficult, expensive, and time-consuming process. Consequently, tribal
governments are in need of technical assistance concerning the development of the legal
infrastructure necessary to facilitate housing and community development in Indian country
which incorporates both general information concerning the tribal code development process and
information concerning specific tribal codes (such as housing, land use and planning, zoning, and
building codes) which are critical for tribal housing and community development.

In 1995-1996, the Office of Native American Programs (ONAP) of the United States Department
of Housing and Urban Development (HUD) contracted for the design and development of a
comprehensive Tribal Housing Code (including eviction and foreclosure procedures). The Tribal
Housing Code (see Part Three of this Tribal Legal Code Project) was intended to provide tribal
governments with an outline and an illustrative guide for drafting their specific tribal codes and
to greatly reduce the cost of designing individual tribal housing codes. This Tribal Housing Code,
however, was in need of significant update and revision - especially in light of the enaztment and
implementation of the Native American Housing and Self-Determination Act of 1996 (NAHASDA).

Moreover, there is a critical need for expanded tribal legal resource materials. Tribal
governments need resource information concerning additional related tribal codes in order to
facilitate housing and community development in Indian country. These additional related tribal
codes might include zoning, land use and planning, building, commercial, corporations,
environmental review, and probate codes.

Most of these codes are not easily adaptable to “model” codes since the land use, building, and
zoning needs vary substantially from tribe to tribe. Instead, it was determined that it would be
useful to provide tribes with representative examples of different types of land use, building, and
zoning codes along with explanatory resource materials. This task required a survey of existing
tribal codes and an identification of best practices. Moreover, it involved the collection, analysis,
and annotation of existing tribal codes - including tribal land use, building, and zoning codes.

This project is designed to ailow tribal governments to easily access tribal specific resources in a
cost-effective manner without having to “reinvent the wheel.” 1t is also designed to demystify
the tribal code development process - making it easier for those involved in tribal housing and
community development to develop tribal code provisions that more effectively reflect their
individual community needs.



This Tribal Legal Code Project was prepared for the Office of Native American Programs (ONAP)
of the United States Department of Housing and Urban Development (HUD) by the Tribal Law
and Policy Institute under a contract with ICF Housing and Community Development Group. The
Tribal Law and Policy Institute is an Indian owned and operated non-profit corporation organized
to design and deliver education, research, training, and technical assistance programs which

promote the improvement of justice in Indian country and the health, well-being, and culture of
Native peoples.

This Tribal Legal Code Project was developed under a very short time frame during February and
March 1999. The following people were primary authors of this Tribal Legal Code Project:

» Abby Abinanti (California State Court Judge)
¢ Morgan Damerow (Attorney and Primary Author - Model Secured Transactions Code)

s Jerry Gardner (Tribal Law and Policy Institute Executive Director)

e Carole Goldberg (Professor of Law, UCLA)

« Cindy Haro (Staff Attorney, Wisconsin Judicare Indian Law Support Unit)

+ Pat Sekaquaptewa (Tribal Law and Policy Institute Associate Director)

e Mary Wynne (Tribal Court Judge, former Chief Judge - Colville Tribal Court)
+ James Zion (Court Solicitor, Navajo Nation Supreme Court)

This Tribal Legal Code Project also received assistance from Lisa Belenky, Tanya Kean, George
Rice, Louis Sgroi, Heather Singleton, David Selden, and the National Indian Law Library.

A Draft Version of this Tribal Legal Code Project was provided for review and comment at the
March 1999 Shared Visions: The Native American Homeownership, Legal and Economic

Development Summit, sponsored by HUD. The final version of the Tribal Legal Code Project was
developed in April 1999.

The following is an overview of the resources contained within this Tribal Legal Code Project:

Part 1: General Information concerning the Tribal Legal Infrastructure for Housing
and Community Development in Indian Country

Part 2: Bibliography of Resources for Tribal Legal Codes

Part 3: 1999 revised Tribal Housing Code

Part 4: Land Use and Planning Codes

Part 5: Zoning Codes

Part 6: Building Codes

Part 7: Commercial Codes

Part 8: Corporations Codes

Part 9: Environmental Review Codes

Part 10: Probate Codes

Each tribal code section is organized to include (1) explanatory information concerning the
development of the specific type of code, (2) identification and inclusion of specific tribal codes

representing best practices, and (3) analysis and annotation of each of the tribal codes included
in the collection.



The following is a detailed listing of the tribal codes that are analyzed and annotated in this
Tribal Legal Code Project:

Land Use and Planning Codes
Navajo Nation (Arizona/New Mexico/Utah)
Cabazon Band of Mission Indians (California)

Gila River Indian Community (Arizona)

Zoning Codes
Navajo Nation (Arizona/New Mexico/Utah)
Colville (Washington)
Muckleshoot (Washington)

Menominee (Wisconsin)

Building Codes
Colorado River (Arizona)
Standing Rock Sioux (North and South Dakota)
Grand Traverse Band (Michigan)
Commercial Codes
Navajo Nation (Arizona/New Mexico/Utah)
Model Tribal Code (University of Montana Indian Law Clinic)

Lummi Indian Nation (Washington)

Corporations Codes

Navajo Nation (Arizona/New Mexico/Utah)

Cherokee Nation (Oklahoma)



Hoopa Tribe (California)

Environmental Review Codes

Model Tribal Environmental Review Code

Probate Codes

Chitimacha Tribe (Louisiana)
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Part One

Tribal Legal Infrastructure for Housing and Community Development in
Indian Country

Introduction

Indian nation leaders face unique challenges when they attempt to meet the needs of their
people for housing and development of communities where that housing will be built. Aside from
the challenges of planning and land development control Iaw,1 Indian nations have a great deal
more to address.

First, Indian nations have had to deal with complex issues concerning the nature of ownership of
land in Indian country. Indian nations do not “own" their own land, just as individual Indians do
not “own” their interests in an allotment. The United States of America holds the title to Indian
reservations in trust for the "benefit” of the Indian nations which reside on them, and the United
States holds the title to allotments in trust for the “benefit” of individual Indians and heirs. Indian
land planners, therefore, must address the issue of federal approval for land use plans.

Second, today’s Indian nations must still deal with the legacy of past federal Indian policy. As

Professor Charles F. Wilkinson points out,2 the General Allotment Act of 1887 created a climate
of conflict and confusion which lies at the heart of contemporary legal conflicts in Indian Country.
That is, the General Allotment Act of 1887 (the “Dawes Act") provided for the breakup of Indian
reservations. Under the Act, individual Indian families received allotments of land for their own
use. Following a period of “proving up” the land (i.e. showing that the family knew how to farm
and use the land), the family head would receive a fee patent3 and the land would pass under
state jurisdiction. Remaining "surplus" land was opened for purchase or homesteading by non-
Indians. Despite the fact that Indian reservations were created by treaty, statute, or presidential
executive order for the "exclusive" use of the Indian Nations upon a given reservation, this
massive breakup of America's Indian reservation led to "checkerboarding” and conflict. Today,
Indian nation land planners must answer several questions before they can successfully begin

! “Planning and Land Use Control Law” includes the subjects of planning law, zoning, subdivision control,

building and housing codes, growth management and planning, constitutional [or civil rights] limitations, windfalls and
wipeouts [conflicts between regulation and land rights], protection and preservation of the natural and built environment
(environmental protection, aesthetic regulation, historic preservation, and farmland preservation), new and revitalized
communities, private land use control, eminent domain, and land use litigation and practice. DONALD G. HAGMAN AND
JULIAN CONRAD JUERGENSMEYER, URBAN PLANNING AND LAND DEVELOPMENT CONTROL LAW 2-6 (2™ ed. 1986).
While the title of this text has the word “urban,” these subjects apply to both urban and rural land use planning and

control.
2

3

CHARLES F. WILKINSON, AMERICAN INDIANS, TIME, AND THE LAW (1987).
A “fee patent” is a deed for absolute ownership of a piece of land received from the federal government.



the planning process: What does my reservation look like when it comes to land ownership?
There are land ownership maps for most reservations which show the nature of the owner (i.e.
Indian lands, private lands, and lands held by the state, the Bureau of Land Management, the
U.S. Forest Service, etc.). The different-colored squares (of one square mile per square) show
the checkerboard ownership pattern. Do I have jurisdiction over a given piece of land? Is it
within the reservation or outside? Can I regulate land where there are pockets of non- Indlan
settlement or towns? Do I have jurisdiction to regulate non-Indians?

Third, land use planning requires a great deal of time and attention. Given the nature of
"ownership" of reservation and allotted lands, land planners need to deal with federal approvals
for given land uses, environmental and archaeological assessments and ciearances, and many
federal regulations. Indian Country land use planners also must take into account possible
resistance by non-Indian landowners within the reservation, conflicting state laws and
jurisdictional demands, and even the objections of individual tribal members with varying kinds
of land use rights or expectations.

This introduction addresses the basics of a legal infrastructure for housing and community
development in Indian Country. It recognizes the fact that there are over 500 Indian tribes,
reservations and communities within the United States. There are Indian nations with treaties
with the United States and those without a treaty. Some Indian nations are large, such as the
Navajo Nation with over 25,000 square miles of land, and others can be as small as one-quarter
of an acre. Some Indian nations with large populations, such as the Cherokee Nation of
Oklahoma, do not have a reservation area or distinct land base. Some Indian nations are buying
lands for casinos, sports complexes, or other development. While there are vast legal, cultural,
and historical differences among America's many Indian nations, there are many considerations
in common.

This introduction will discuss (1) legal foundations and infrastructure, (2) code development
process, and (3) some practical considerations of the process of developing a legal infrastructure
for housing and community development,

Legal Foundations and Infrastructure

Ilnfrastructure

The word "infrastructure” means nothing more than a basic framework. It is like the frame of a
house or a skeleton. "Legal" refers to the basic laws needed to begin to undertake housing and
community development. The basic laws are (1) federal, (2) the laws of the given Indian nation,
and (3) state laws (in some areas).

Federal Law

The sources of the applicable federal law are the United States Constitution, treaties with Indian
nations, statutes regarding "Indians" in Title 25 of the United States Code, other statutes which
specifically apply to Indians or their nations, "laws of general application," federal Indian



common law, and the regulations of various federal agencies which apply to the development
4
process.

The two most important provisions of the United States Constitution affecting Indians are the
*Indian Commerce Clause” and the “Treaty clause.” The Indian Commerce Clause is in Article I,
Section 8 of the Constitution, and it gives Congress the exclusive power “To regulate Commerce
with foreign Nations, and among the several States, and with the Indian Tribes.” The President
can make Treaties with the “advice and consent” of two-thirds of the Senate under Article II,
Section 2, and a treaty is “the supreme Law of the Land” under Article VI. Planners should first
look to their Indian nation’s treaty (if there is one) because the United States recently ruled that
where an Indian nation does not have inherent (see below) jurisdiction to regulate or exercise
court jurisdiction over a given person or subject, that jurisdiction or power can come from either

an Indian treaty or a statute passed by Congress.

The word Indian “reservation” comes from the idea that when Indian nations make treaties with
the United States, they “reserve” certain lands for their own exclusive use. They also

“reserve” governmental powers. When a planner wishes to do an inventory or audit® of the law
which applies to the given plan, the planner should always start with the treaty.

Treaties are unusual documents because they are often old’ and very broad in their language.
There are special rules for reading treaties:

1. Ambiguous expressions [in the treaty] must be resolved in favor of the Indian parties
concerned.

2, Indiangtreaties must be interpreted, as the Indians themselves would have understood
them.

3. Indian treaties must be liberally construed in favor of the Indians.°

Many treaties set aside certain lands for the “exclusive” use of named Indian nations and that is
the source for the general authority of Indian nations to exclude nonmembers from their lands.

* Federal regulations are published in the Federal Register, a periodical which publishes proposed regulations,
adopted regulations, and other agency notices. Adopted federal regulations are published in the Code of Federal
Regulations. The U.S. Govermment Printing Office publishes agency regulations in paperback format each year.

> Strate v. A-1 Contractors, 520 U.S. ___, 117 S. Ct. 1404, 137 L.Ed.2d 661 at 670, 677 (1997).

* ® Planners should have a “legal audit” done before starting the planning process. A “legal audit” is simply a
review of applicable federal, Indian nation, and other law which addresses priorities set by the planner. So, for example, if
the planner wants to know what power his or her Indian nation has to develop a comprehensive land use plan, the lawyer
would be instructed to review all laws required for such a plan. The lawyer would then advise what laws are in place, what
the various requirements for the plan are, and what other laws may be needed to carry out the process as instructed by
the planner.

7 The United States Congress ended the process of making treaties with Indian nations in 1871, while
confirming existing Indian treaties.

8 E.g. McClanahan v. State Tax Comm=n., 411 U.S. 164 (1973); Carpenter v. Shaw, 280 U.S. 363, 367
(1930); Winters v. United States, 207 U.S. 564, 576-77 (1908). See also, Charles F. Wilkinson & John M. Volkman,
Judicial Review of Indian Treaty Abrogation: AAs Long as Water Flows or Grass Grows Upon the Earth= - How Long a
Time Is That? 63 Cal. L. Rev. 601, 608-19 (1975) and Craig A. Decker, The Construction of Indian Treaties, Agreements,
and Statutes, 5(2) American Indian L. Rev. 299 (1977).

9 E.g., Choctaw Nation v. Oklahoma, 397 U.S. 620, 631 (1970); United States v. Shoshone Tribe, 304 U.S.
111, 116 (1938); Starr v. Long Jim, 227 U.S. 613, 622-23 (1913); Worcester v. Georgia, 31 U.S. (6 Pet.) 515, 582
(1832).

10 E.g., Choctaw Nation v, United States, 318 U.S. 423, 431-32 (1943); Tulee v. Washington, 315 U.S. 681,
685 (1942).



Many treaties set aside certain lands for the "exclusive" use of named Indian nations and that is
the source for the general authority of Indian nations to exclude nonmembers from their lands.
Planners should look at how the courts have read that language in a given treaty and in Indian
treaties generally to support the power for land use controls needed in planning.

Planners should then consider the obligations of the United States under the U.S. Constitution.
For example, federal case law has developed a special "trust responsibility” for the United States
Government toward Indians and their nations. This term is confusing, because we may think of a
"trust” as being someone holding something for the use of another, as the United States holds
title to Indian lands for the use of given Indians or Indian nations. The "trust responsibility" also
speaks to a long-standing historical relationship whereby Indian nations agreed to come under
the United States and to surrender lands to it in exchange for promises to protect the Indian
nation and its people. The Government of the United States is also required to observe Indian
nation rights under the Due Process Clause of the Fifth Amendment to the Constitution. That
Clause requires the U.S. Government to observe certain standards of fairness in making laws
regarding Indians and in addressing Indian rights and freedoms.

There are many federal statutes that apply to Indians and Indian nations.!! There are statutes
that apply generally to Indians or their nations, and statutes that apply only to a given Indian
nation.2 Prior to the adoption of the U.S. Constitution, the Continental Congress began enacting
a series of Indian "trade and intercourse acts” to regulate land purchases, trade, and other
contacts with Indian nations. The trade and intercourse legislation culminated in the Act of June
30, 1834, which summed up basic Indian legislation. Today, 25 U.S.C. Sec. 177 from the 1834
statute deals with purchases, grants, leases and other conveyances of land from Indian nations.
As mentioned above, Congress passed the General Allotment Act in 1887 to break up Indian
reservations into individual Indian and non-Indian ownership. By 1934, when the Indian
Reorganization Act was passed, Congress saw that allotment was a failure and stopped the

allotment process.13

The general responsibility of the United States to provide governmental services to Indians is
found in the Snyder Act of 1921 (25 U.S.C. Secs. 13, 42). This law assumed that the United
States has a general responsibility to Indians for health, law enforcement, education, etc. In
1975, Congress passed the Indian Self-Determination and Education Assistance Act (25 U.S.C.
Sec. 450 et seq.) to change the delivery of governmental services. That is, under the Self-
Determination Act, the Departments of Interior and Health and Social Services make grants "638
law" (so called because it was initially enacted as Public Law 93-638) is essential to Indian
government because it provides the base funds for most governmental operations.

The Indian Reorganization Act of 1934 is important because it recognizes the legitimacy of
Indian governments. Many Indian governments are organized under the Act and many are not.
What is the difference? Section 16 of the Act recognizes the "existing powers" of Indian nations
and then goes on to provide that a given Indian nation can adopt a constitution an bylaws under
the Act upon a vote of enrolled members. Governments such as that of the Navajo Nation, which
does not have a constitution or bylaws, are recognized under the "existing powers" language of

1 Thereis a good table of "Statutes, Court Decisions and Executive Orders” at http://
www.doi.gov/bia/stats930html. That listing sets out the major federal Indian statutes which planners should know for the
planning process, federal requirements, and Indian nation authority.

12 \when the University of New Mexico Press republished the 1942 edition of FELIX S. COHEN'S HANDBOOK OF
FEDERAL INDIAN LAW in 1982, it included a useful “Tribal Index of Materials on Indian Law” which lists pertinent treaties,
statutes, case decisions, and other useful materials for Indian tribes by name. Id. at 457-484. While the work is badly out
of date, it is still a useful place to start a legal audit of any given Indian nation.

13 some provisions of the General Allotment Act are still in place at 25 U.S.C. Secs. 331, 334, 348, 349 and
397.



Section 16. "Existing powers" are "inherent" powers, or those which Indian nations have always
had. In addition, Congress may enact laws to provide that Indian nations can have other powers.

Some examples of such laws include the important Indian Land Consolidation Act of 1983 (25
U.S.C. Sec. 2201 et seq.). It addresses the problem of checkerboarding by allowing Indian
nations to adopt comprehensive plans to buy, sell, or trade land to deal with scattered ownership
patterns and allotments where individuals may own as little as a 1/5,000 interest in a piece of
allotted land.

There are other statutes that deal with community development, education, trust services, real

estate, forestry, wildlife and parks, water resources, transportation and land and water claims. 14
These should be consulted to see how they apply to the given Indian nation’s development
priorities. One statute which is particularly relevant to housing development is the Native
American Housing Assistance and Self-Determination Act of 1996 (25 U.S.C. Sec. 4101 et
seq.).15 It is a comprehensive Indian housing law that permits eligible Indian nations to develop
Indian housing plans and receive block grants for housing initiatives. The Act recognizes the fact
that we cannot simply set aside places for houses and build them. We must think of total
infrastructure. That is, housing is not simply building a house. It involves things such as where
you want your houses; water, electricity, and sewage; and things such as roads, transportation,
trash disposal, and services for people who live in those houses. There is something much larger
and very important - implementation of your dream for how your community will grow and
develop and what the lives of the people of the community will be in the future. As one Indian
health planner put it, "a plan is a dream with deadlines."

Planners may find statutes regarding Indians in other parts of the United States Code besides
Title 25 ("Indians"). In recent years, federal agencies outside the Bureau of Indian Affairs and
Interior or the Department of Housing and Urban Development have initiated Indian programs,
either under new legislation or the application of existing legislation to Indian Country. Those
programs are also part of your inventory or legal audit when you commence planning activities.

Planners should be aware that there are conflicts over the "laws of general application" doctrine.
That is, when Congress passes a law, to whom does it apply? For example, when Congress
enacted the U.S. Civil Rights Act of 1964, which deals with discrimination, it specifically
exempted Indian nations under _the definition of "employer” in Title VII. What happens if
Congress does not mention Indian nations in a given law? What about major federal
employment statutes, such as the Fair Labor Standards Act? The law in this area is not settled.
There are some decisions which state that (particularly where an Indian nation has a treaty with
the United States) general statutes do apply to Indian nations. However, there are other case
decisions that state that "laws of general application" passed by Congress do apply to Indian
nations. Planners should be aware of this split in case decisions and be prepared to address a
given federal statute. While some lawyers for Indian nations advise that resolutions, ordinances,
or personnel policies should not acknowledge that certain federal laws apply, the better practice
is to make certain that compliance is built into plans and policies.

There is a large body of American law which the American Bar Association calls "Indian Affairs
Law." That is the federal law that applies to Indians. Aside from the constitutional provisions
mentioned above (the Indian Commerce Clause and the treaty clause) and federal statutes,
there is a large body of law made by the courts which is not bas upon the Constitution, treaties,
or statutes. It is called "federal common law," and it is made up of decisions where the courts
(most often the federal courts) say that Indian nations have or do not have certain powers and

14 See “Statutes, Treaties, Court Decisions and Executive Orders” above at n. 11.
15 see the Native American Housing and Self-Determination Act of 1996 (25 U.S.C. Sec. 4101 et seq.).



authority. For example, in the recent case of Strate v. A-1 Contractors (cited above) the U.S.
Supreme Court said that Indian nations have limited court jurisdiction over non-Indians. The
Court cited earlier decisions on the power to regulate non-Indians, and the conditions for the
exercise of regulatory jurisdiction (essentially consent and basic public health, safety and
welfare). These must be examined when an Indian nation intends to regulate activities on fee
lands within a reservation or the activities of individuals who are not tribal members.

A statute passed by Congress is like a general plan. When Congress passes laws to be
administered by an agency, it usually gives the agency the authority to make regulations or
"rules." The Administrative Procedures Act requires agencies to publish notice of the intent to
adopt a given set of regulations, and when they are adopted by an agency, they are law.

Indian Nation Law

Indian nation planners begin the planning process with a review of the treaty (if any) and
applicable federal law and regulations. Then the planner turns to his or her own law to see if (1)
existing law will support the desired planning activity or (2) there must be new tribal legislation
to put a foundation in place for the desired activity.

Does the Indian nation have a constitution? Many have constitutions and bylaws under the
Indian Reorganization Act of 1934. While many of the existing constitutions and bylaws are
similar, there can be some differences. When reading an I.R.A. constitution and bylaws, you
should look for the powers of the business committee or council to see if they support the activity
you want to undertake. The constitution and bylaws should also be reviewed to see what kind of
land rights members may have. Some constitutions provide for "selections" or "allotments"” of
tribal land to individual members, and in that situation, the individual rights of landholders will
have to be taken into account in planning.

Section 15 of the Indian Reorganization Act of 1934 provided for federal tribal business
corporations. Many Indian nations have them but rarely use them. The federal charters typically
provide that the Indian nation that has a charter can engage in a wide variety of business
activities. Many Indian nation leaders are aware of the federal corporation because when an
Indian nation does business under a charter, it surrenders sovereign immunity to the extent of
"assets pledged"” to do business. Despite that, planners should consider whether the federal
business corporation may be a desirable vehicle for development plans.

Indian nations differ in the way they make law. Most Indian nations enact laws in the form of
"resolutions" or "ordinances.” Those terms are usually used to refer to law and policy-making by
corporations and municipalities. Some Indian nations enact "statutes," which are laws made by a
legislature.

One of the difficulties in "finding" the laws of Indian nations is the way they are published. Many
councils still pass ordinances but do not re-publish them in encyclopedia format (i.e. a "code"
which has classifications of subjects). In that situation, a planner must carefully go through years
of ordinances to see what laws have been passed and what old laws are still in effect. Other
Indians nations collect their resolutions in codes of law. Two notable examples are the Navajo
Nation, which uses a commercial publisher to publish its code, and the Cherokee Nation, which
has West Publishing Company publish its code.

One of the major elements of developing a good infrastructure for housing and community
development is the simple act of gathering all of the old resolutions and ordinances and



publishing them in a way where anyone can know the law. That is very important to federal
agencies, commercial lenders, and those who want to do business in Indian Country, because
their lawyers want to know what the applicable law is.



Code Development Process
Visioning Policy and Law

Ada Pecos Melton of the Jemez Pueblo speaks about "visioning” in the planning process. She
makes the important point that if you are going to have a "vision" for your community to plan for
the future, you must know a great deal about it in terms of geography, history, culture, and the
wants and needs of the members of the community. However, even before that, you must take a
look at the political decision-making process.

One of the problems in the field of planning and land use control law is that the many codes
which fall under that classification can be complex, confusing, and have no meaning for the
ordinary reader. When lawyers write such codes, many lawyers do not know this specialized area
of law very well. There have been many developments in land use law in recent years, including
discussions of whether existing codes are suitable for the future and recent court decisions on
the power of any government to regulate land use. When specialists, such as environmentalists
or planners, develop a code, they may not be aware of recent changes in the law or court cases
that may have an impact on the code. Tribal leaders may not be aware of the technicalities and
complexities of planning and land use law and they may not have the expertise to review a
proposed code.

It is important to distinguish between "policy” and "law." Most Indian nations have councils or
business committees as the political policy-making body that makes law. They are composed of
leaders who are elected to office to do the business of the people. They are expected to make
law and to exercise oversight over existing programs. The problem is, without knowledge of what
it is the council or business committee is "seeing" when it exercises the oversight power, how
can such a body make decisions?

Too often, a council will recognize a need and ask the tribal attorney to quickly draft a code to
address that need. If the council says, "We are having problems with stray dogs, so we want a
dog code," what does the attorney do? Most often the attorney will photocopy a state code or a
municipal ordinance, retype it with the Indian nation's name, and present it to the council. The
code, which is adopted, may not be realistic. It may provide for enforcement officers that the
Indian nation cannot afford or call for fines that are unrealistic. Sometimes a council will look at a
"model" code and cut out sections it does not like, only to find that the code has little meaning
without the section that was cut. How can Indian leaders guide the process of code development
so they know what is going on?

Indian nation councils and business committees make policy. That is, they decide the direction
they feel is best for their nation. "Policy" is an act of identifying the problem you want to
address, finding the choices which are available, listening to arguments about the better policy
choice to make, and making decisions about the development of law and codes. "Law" means



the actual law that the Indian nation chooses to adopt after the council or business committee
makes its policy choices.

How do Indian nation leaders go about the process of making policy?

Visioning Revisited

In the past, a federal government grant notice would arrive in the mail, and after it sat on
someone's desk for a while, someone would be selected to write a grant proposal a day or two
before the grant deadline. That person would simply write a grant package without having time
to talk with the people who will implement the program, mail it off, and wait. When the grant
proposal was approved, the people who managed the grant would have to struggle with stacks
of forms and regulations. The grant might involve a new housing project in an area where
members of the community did not want a housing project or things such as roads, water,
sewers, electricity or telephones were not considered.

The modern trend in federal grants is to require the community to develop a comprehensive plan
to carry out a given project. One example of the new trend in federal grant law is the Native
American Housing Assistance and Self-Determination Act of 1996, which requires extensive
plans for housing which take into account things such as land use, utilities, roads, employment
and shopping for residents, public safety, and education.

The visioning process begins with a map of the given Indian reservation. Tribal leaders should
look at maps which show land ownership, topography (i.e. features such as mountains, rivers,
and lakes), land use (i.e. grazing, timber, farmland), roads and highways, and the various towns
and communities within the reservation. The maps will tell the leadership and planners the kinds
of choices they can make when it comes to housing and community development.

Leaders and planners should carefully review their population. How many tribal members are
within the reservation? How many live nearby in border towns or off-reservation service areas?

How many non-member Indians are there?'® How many non-Indians are there? What are the
ages of the people? Populations are listed in "age cohorts" of ten years, e.g. 0-9, 10-19, 20-29,
etc. This is important because it tells you what kind of population you must serve. Many Indian
nations have many young children. For example, half of the Navajo Nation population is under
age 20; 41% is under age 18; anu 25% is age 9 and younger. That is a very important planning
consideration, because it means that you must serve the needs of a young population.

How many people are in the employment market and how many are unemployed? Often, tribal
leaders may see the state or U.S. Labor Department statistic that 35% of tribal members are
unemployed, while Bureau of Indian Affairs statistics may indicate that 70% are unemployed.
Which figure is correct? The answer is "both." Labor department unemployment statistics are
based on the number of people in the work force. That is people who have applied for jobs or are
registered with the state employment office as looking for work. The unemployment figure
comes from identifying how many people do not have jobs but are looking

18 This is a difficult statistic to find. The Census Bureau counts American Indians and Alaska Natives under that
general category and generally does not count people by tribal membership. If the given Indian nation has a good
periodic census, that can be used to subtract identified tribal members from Census data for the reservation which gives
the numbers of American Indians and Alaska Natives to obtain an estimate of nonmember Indians.



What are the income levels of your population? What is the source of their income? This
information is important because you will need to know who can afford different kinds of housing
or services and what they can pay. While most Indian nations do not have a personal tax for
individuals, policy-makers need to know what they can afford when it comes to public services,
housing, or other programs.

What are your social problems? Do the police report high rates of family violence, assaults,
driving while intoxicated, or alcohol-related crime? Do you have gangs and vandalism? These are
important planning facts because housing development can be a source of crime. The way
housing development is done can impact and reduce crime. Planners need to be aware of social
problems, as difficult as they may be to discuss, because they must be addressed as a factor in
the planning process.

What is your history and culture? The people of different reservations many want to travel down
different paths. That is, some Indian nations are "modern" and they may want to follow a
municipal model of planning. That is, they may want to look at what similar non-Indian
communities (in size and population) are doing about housing and community development.
Some Indian nations may be rural, remote, and maintain traditional ways. How many native-
speaking members do you have? (This can be found from Census statistics.) Language retention
is often a sign that traditional patterns are followed. Aside from traditional Indian housing styles,
residence patterns are very important. That is, are there identified communities on your
reservation? Who lives in those communities? Do people tend to live with groups of relatives? Do
people prefer to live in a community or do they want scattered-site housing? Does your
community have religious practices where groups of people participate?

These are only a few of the things a good planner must consider when starting the planning
process. Visioning enables leaders and planners to look into the future. It tells them what they
have, what they do not have, and what they have to work with when it comes to a long-range
vision of what should be done and what can be done. The next problem is the process of policy
development and planning.

Transparency and Inclusiveness

"Transparency" means keeping things in the open. It means letting people know what is going
on. It means news and information. Letting the people know what is being proposed is a good
way of finding out your mistakes before you make them. It is a good way to get information and
to see if your plan will be acceptable. "Inclusiveness” means including everyone in the planning
process who will help carry out the plan. That can include the people who will be served by the
plan, relevant tribal programs, federal programs (including the Bureau of Indian Affairs in most
instances), state agencies, county government, and programs such as the nearby rural electric
or telephone cooperative that provides service.

For example, if you are going to build a housing project in a rural area, is there existing police
protection for the project? Are there schools nearby? If so, are they ready to receive the children
who will live in the project?

What does the community think of your project? Does the community want a cluster housing

project? If so, how will the people get to school or to work? Are there stores nearby for residents
to do their shopping (and particularly the elderly or families without transportation).
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Do you have an essentially non-Indian community within your reservation boundaries? What do
its members think of the proposed plan or project? In the past, Indian nation councils have
disregarded the views of non-Indians in their planning and that has been a mistake. Today,
many non-Indians will challenge tribal jurisdiction over land use, zoning, taxation, or regulation
on the ground that a given Indian nation cannot touch them. It is better to seek support for a
project, showing how the proposal will benefit the non-Indian community. In addition, Indian
nations may be able to seek and obtain the support of counties, cities, and the State for projects
that will benefit everyone in the area. While there are still many difficulties to overcome in
Indian-non-Indian relationships, there are new partnerships in and near Indian Country which
are successful.

Transparency means getting the word out about what you are thinking of doing. It means
informing people and agencies that will be involved and it means informing communities that
will be affected. Inclusiveness means getting the views of those whom will be affected by a plan.
Planners can use door-to-door surveys, town meetings, focus groups, conferences, summits of
leaders and other methods to make certain that everyone knows what is being done and that
everyone's opinion and information are heard.

Resources

One of the difficulties in planning is a lack of money. Planning can be very expensive. There are
some Indian nations that are small, do not receive a great deal of federal money, and do not
have a large resource or tax base for income. On the other hand, states receive federal block
grants for planning and community development and some states finance planning and
community development initiatives from their general fund budgets. Many universities have
programs that teach or research land use planning, community development, and similar
subjects. Many cities and counties have planners who specialize in housing and communi
development. ,

Indian nation planners should consider those resources. They should also keep in mind that their
tribal members are voters and have the right to public services as citizens of the state. One part
of your "legal inventory" should be the identification of all possible resources in your area that
are available to provide assistance.

Many state, county, and city politicians in or near Indian Country are aware of the power of the
vote. Many have good feelings about the future of their community and region, and many
universities have specialized programs that will help if they are asked.

Mapping

“Mapping” is a comparatively new method of planning. It uses community surveys, an
examination of the population and resources, and the identification of community needs and
desires to develop plans. These kinds of information can be seen in maps that show what a
community has and what it wants to do. If you know your people, your land, your resources and
what you can do with them, as shown in maps and charts, you can make intelligent policy
choices about your vision and how you can carry it out.
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The Plan There should be both long-term and short-term plans. A "long-term" plan is one that
will be implemented over a long period of time. For example, if your plan is to build housing, you
will need to know how many people need housing and which people are eligible for a particular
housing program. You will not be able to fund or obtain funding for everyone who is eligible at
once. If you are going to develop a land use plan that controls particular land uses (e.g. housing
areas, shopping centers, future roads, agriculture, parks, tourist facilities, etc.), you will need to
go through a process

A "short-term" plan is the way you will carry out a particular part of your long-term plan. If, for
example, you choose to adopt a code that will deal with a regional landfill for trash, you will need
to develop a short-term plan to carry out that goal. Who can use the landfill? What kind of trash
can it accept or hot accept under federal law? Will the landfill have an impact on the
environment? What kinds of clearances and approvals will be needed? Will you charge a fee to
use the landfill? Will you need to put out bids for trash collectors or which trash collectors will be
able to use the landfill? '

These are all issues where a council or business committee can become involved in developing
policy. The governing body should identify who will obtain that information and how it will be
presented. The council or business committee should tell the people who will be presenting
information how the council or committee wants to receive it. Most leaders do not have time to
read thick reports and sometimes statistics tell them little. There should be preliminary
discussions with planners and presenters so they will know that the council or committee wants
to make its decisions and how that information will be presented.

Policy development is about making choices. Leaders must have accurate and complete
information to make wise choices, and it must be presented in a way that people understand.
Once tribal leaders and planners have sufficient information to make choices, they can adopt a
policy to get ready for the code-drafting process.

A Word about Lawyers

Many Indian nations have various arrangements for legal services. Some have lawyers on staff.
Some have "tribal attorneys" in cities. Federal law provides that contract attorneys (those whom
the tribe hires under a written contract where the lawyer is not an "employee") must have their
contract approved by the Secretary of the Interior (through the Bureau of Indian Affairs). Not all
lawyers can do the same thing. That is, some lawyers are courtroom litigators and know little
about writing laws. Your staff attorney may be a few years out of law school and may not know
how to write legislation or work with land use and planning law. Lawyer's ethics codes provide
that a lawyer should not take on a project where that lawyer does not know the law of the field.

You may have the situation where a lawyer is willing to learn a new area of Iaw,17 but you
already have a planner or program director that knows a given program. That could include a
housing director, planner, housing director, or someone else with expertise in a given area. In
that situation, tribal leaders should make assignments to the lawyer and the person with
expertise, with a scope of work and deadlines so the two can work together to deliver the specific
product the council or business committee wants.

17 Lawyer ethics codes also provide that a lawyer cannot charge a fee for learning the basics about a new area

of law. If a given contract lawyer is going to get into a new area of law, the contract should state that the lawyer will not
charge a fee for studying some of the fundamentals of that new area. You can find out what a lawyer does or does not
know by asking, checking with the state bar association, and looking up the lawyer in legal directories (many of which are
available on the worldwide web).
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Code Dratting

There are many state or "model” codes available in the field of housing and community
development. There are specialized codes for zoning, land use controls, and other specific areas.
Tribal leaders should be aware of the limitations of outside models.

There are advantages and disadvantages to adopting outside codes. Some of the advantages
include having legislation which has survived challenges in court, passing a code which people
know how to work with because others have used it, or adopting a law without controversy
because it is generally acceptable. For example, if you are going to adopt a zoning code, there
may be a state zoning code which is generally accepted or a nearby municipal code which works
well. Some of the disadvantages include the fact that the outside code is too expensive to use,
you cannot find qualified people to administer it, or it just won't work in your community.

A lawyer who is about to undertake code development should identify available drafting models.
There are national associations and commissions which study and recommend "model" codes on
a wide variety of subjects, and most such codes can be found in a law school library or a State
law library. While attorneys should look for state codes in the subject area chosen by the policy-
maker, attorneys should be aware that there might have been unacceptable political
compromises made when the code was adopted. Attorneys who are working on new codes
should always look at regional and national case decisions on the ode, and law journal articles on
the subject, to find out what challenges have been brought against the code and what problems
there have been administering it. Often a visit with state officials who are administering a given
code will be useful and save time and money. State attorneys who work with an agency that
administers a code will often be able to help.

One of the difficulties with Indian nations adopting codes which are modeled after "model" or
state codes is the fact that there are special twists and turns to code development in Indian
country. Will the code apply to non-Indians? If the tribal court will be used to enforce the code in
the event of litigation, will the court's code have to be amended to give it jurisdiction? Will the
code apply to fee lands within the reservation? Will the code apply to an off-reservation
"checkerboard" area? Does the council or business committee have the authority to adopt the
proposed code? What is the most recent federal case law on Indian nation jurisdiction?

Rulemaking

There is a specialized area of law called “administrative law.” It works this way: A legislature
wants to deal with a specific problem but it does not want to get into details. For example,
housing is a very complicated area, so Congress passes general housing laws which set out
national housing policy, and the housing law gives an agency (the U.S. Department of Housing
and Urban Development for federal housing programs) the power to make “rules.”'® When
proposed rules are published in the Federal Register and they are adopted, they are published in
the Code of Federal Regulations and become law. They are "law” because Congress authorizes an
agency to fine-tune general policy in statutes by means of rules or regulations.

Will you have a tribal agency, board, or body that will carry out your law? Do you need to give

18 The U.S. Administrative Procedures Act calls them “rules.” Most of us know them as “regulations” because
they are published in the Code of Federal Regulations. Lawyers call them “rules,” and most of us know them as
“regulations.”
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that body the power to make rules? If so, how will they be adopted? Will there be public notice
and an opportunity to comment on proposed rules? What happens if there is a dispute with the
agency over a particular rule or how it is applied? Will the agency have the power to make a
legal decision on the dispute?'® Will an outside agency decide the dispute or will it be decided by
the tribal court? If someone is dissatisfied with the agency decision, can it be reviewed by the
tribal court?

Most often, housing and community development codes provide for an administrative agency to
administer the code, and often, the agency has rule-making power. The tribal legislature will
have to make decisions about the structure, powers, and cost of the agency and its authority to
make rules and resolve disputes when the rules are applied.

Another option is to provide that an agency (e.g. a housing authority) will carry out its business
by adopting policies. What is the difference? Agencies that have rule-making authority can make
law to carry out a code. Where the agency has participants who deal with the agency by a
contract, the internal method of enforcement is usually a policy. For example, there should be a
policy on homeowner and tenant conduct which can be enforced by having a policy which spells
out the kinds of conduct which are prohibited and which will break the contract, and fair
procedures for homeowners and tenants to protest an agency decision.

Code Review

Some Indian nation councils or business committees consider proposed legislation directly, and
others have committees to review proposed laws. Whatever method is used, the council or
committee which considers new legislation should know what it is they are about adopt.

One of the worst ways a new law can be adopted is for the lawyer or expert to say, "Trust me.

This is why you want. Adopt it." Another poor approach is to attempt to go through a proposed
law line-by-line. As it is with policy development, the law-making body should know what is in

the proposed law. What does it say? What will it do? Do we expect any problems implementing
this law? Do we have people who know the law well enough to administer it?

One of the problems with legislation in Indian Country (and elsewhere) is that too often,
lawmakers do not understand what they are voting on. They must know what they are doing and
why they are doing it.

Another part of code review is oblaining approvals from other agencies. If, for example, the
Indian nation has an Indian Reorganization Act constitution and bylaws that require Secretarial
approval of resolutions and ordinances, there should be Bureau of Indian Affairs review before
the code goes to the legislature. Most often, such code review is done by the Bureau of Indian
Affairs Area Office solicitor, and that lawyer should be part of the development process early on.
If a given code deals with an area under federal funding or program administration, the program
staff and agency attorney should also be a part of the process early on. Federal or state agencies
which will be involved with the implementation of the law are often valuable resources and they
can prevent mistakes before a law is adopted.

19 This is called "quasi-judicial power," because the agency acts something like a court in deciding the dispute,
using its expertise on the area of law.
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Code Implementation

Another unfortunate mistake in Indian Country (and elsewhere) is to pass "a law" and think that
takes care of the problem. Unfortunately, that is not the case. Laws most often fail where the
people who administer them do not know how to do so or where people whom the law affects do
not know what is in it. Code implementation requires (1) publicity, (2) orientation or training,
and (3) more planning.

The general public should know when a new law is adopted, what is in it, and how that law will
affect them. There should be news releases for publication in area newspapers and airing on
local radio and television. There should be pamphlets in plain language, which give information
on what is in the new law and how it will work. Individuals who want a copy of the law should be
able to obtain it (for free or for a reasonable reproduction cost). People should know where they
need to go or who they need to see if they have questions or want more information.

Obviously, there should be orientation and training for the people who will directly administer the
law. Others may need to be involved. For example, if the code provides for court review in the
event of a dispute, judges should have orientation on the law. If there is a new curfew ordinance
that will be administered by the police, with cases heard in the courts, obviously both police and
judges will need to know the ordinance well. Schoolteachers, businesses that stay open late at
night and others will also need to know what is in the law. Who should receive orientation is
determined by the duties set out in the law.

When a legislature adopts a law it sets policy. The law tells people what they must do, what they
must not do, or how to obtain a benefit. After a law is passed, there will need to be plans to
implement the law by those who have the responsibility to administer it. The "plans" can be in
the form of rules, policies, and internal agency plans to assign responsibilities and give guidance
on implementing the law.

Review

Your law is in place and there are also plans to carry it out. Is that enough? Not all laws work
well. Even the best legal drafter will fail to include something, or there will be confusion about
what a portion of the law means. Laws passed by legislatures are reviewed by courts, and
sometimes a court may make a mistake in interpreting a law or make an interpretation which
the legislature does not like. Councils and business committees should also be concerned about
how the law is working. There are several ways to review legislation after it is adopted.

The most common kind of review is an agency report, which can be filed with a council or
business committee on a quarterly or annual basis. The report may be reviewed by the entire
council or business committee or a specialized committee. Reports can be boring and many
people do not read them. To address that problem, there should be a way for the program
director or its board to appear before a council or committee to give an oral report and to answer
questions about the program’s report.

Another method of reviewing legislation is to conduct oversight hearings. For example, the
United States Senate Committee on Indian Affairs sometimes holds oversight hearings on
particular subjects. How well is the Indian Self-Determination and Education Assistance Act of
1975 (as amended after other oversight hearings) doing? What are the problems with law
enforcement or Indian courts? Some oversight hearings can be scheduled on an annual or other
basis, and sometimes legislatures hold oversight hearings when a problem makes the news.
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Many legislatures use "sunset" provisions to review a law. That is, a legislature may create an
agency that will go out of existence at a specific time. The agency may "exist” for five years and
go out of existence unless the legislature reapproves it. Most often, there will be some kind of
oversight and hearings before the agency expires so that the legislature can identify problems
and decide whether to abolish the agency or change the law which created it.

Practical Considerations

The reader may be frustrated at this point because the details of legal foundations and
infrastructure and code development process may seem to be complex, lengthy, or just too
much to do. It may seem that involving professionals will cost too much. As everyone knows,
when you propose something new, there will always be that individual or a group that will
protest. This section addresses some of those concerns.

Big Picture - Baby Steps

Tribal decision-makers should always have the big picture in mind. Councils and business
committees are responsible for the health and well being of their tribes and the people expect
them to plan for the future. Seeing the "big picture” is important, and the previous section
suggested how leaders can "see" the picture, dream about it, make policy, and undertake the
process of passing and administering codes.

If you have a plan which deals with a large subject and lays out the details on how to carry out a
vision in long-term and short-term plans or objectives, that gives you a way to take "baby
steps.” Another way of putting it is that you must walk before you can run.

A good comprehensive plan with legislation to back it up and oversight gives policy-makers the
ability to see what is going on.

One good device to stay on top of the process is to use flow charts, diagrams, and wall charts to
monitor the progress of a plan. That enables policy makers to know what is going on and to
make changes as they are needed. The council or business committee should decide how it
wants to be involved in the process of code development and implementation very early in the
process.

Rights

Planners and policy-makers should be very aware of the idea of "rights." There are different
kinds of rights. For example, if you are going to adopt a land use code and people will be
stopped from doing things on a particular area of land, they are going to complain about their
rights. A person who owns land or owns an interest in land (such as the holder of a tribal
allotment or seifection of land) may claim that it is unfair or illegal to stop doing something or be
required to do something. In some communities, piles of trash on land by a roadside can be
considered dangerous or people may object to a law that requires them to junk old cars that no
longer run. People may object to hunting restrictions where they have hunted for a long time, or
pecple may protest a housing project or dump near where they live.

In other words, people will object. How do you address those objections? This introduction

stresses transparency and inclusion above to give people an opportunity to raise their various
kinds of rights in advance. The validity of legislation is often much safer when there has been a
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process where people can object and the legislature can deal with the good policy reasons why
they will adopt a law in advance. The United States Supreme Court has made it clear that when
non-Indians will be regulated or subjected to tribal court jurisdiction, Indian nations do not have
the power to regulate or subject non-Indians to court action unless (1) they consent or (2) the
jurisdiction has to do with interests of public health, welfare, or safety. Code drafters need to
take those things into account when drafting legislation which will apply to non-Indians, carefully
document them, and spell out the Indian nation's interests in adopting a law.

When an agency or program has the authority to make rules or adopt policies to implement a
code, there should be provisions for people to protest and raise their rights. The law can provide
for fair hearings by a board or a hearing officer, or the law can provide for alternative methods to
resolve disputes, e.g. meetings, mediation, arbitration, peacemaking, or some other form of
dispute resolution.

Ultimately, your tribal court should have the authority to decide challenges to a law or how it is
applied. There is a doctrine of civil rights law that everyone who has a claim under your Indian
nation's Bill of Rights or the Indian Civil Rights Act has the right to access to the courts to raise
civil rights challenges. That right should be respected in your code and it should provide for court
review even when a "civil right" may not be involved.

The idea of rights people can enforce in a fair way should be a part of your vision. This is not a
perfect world. Governmental officials and program administrators have been known to read their
own law wrong, make mistakes, or deny or give benefits based upon favoritism or prejudice.

Democracy

Democracy, or involving people in public life, is an ancient Indian tradition. One Indian tradition
that is common throughout the United States is the notion of "consensus," where people talk
things out and agree to a decision. Too often, Indian nation councils and business committees
have been accused of making decisions behind closed doors. They have been accused of
favoritism toward relatives or bias against non-Indians or nonmember Indians. They have been
charged with denying peoples rights in an arbitrary way. In the legal world, judges and lawyers
have written articles that say that Indian courts are great, but isn't it too bad that tribal councils
control them.

In 1928, the famous Merriam report said that federal Indian policy had been a failure because
decisions were made for Indians by Bureau of Indian Affairs agents who were not members of
the tribe. The U.S. Congress passed the Indian Reorganization Act in 1934 in hopes of shifting
power and authority to tribes. Unfortunately, Congress imposed what is essentially a business
corporation model of government where a powerful "board" make decisions for a tribe.
Sometimes governing bodies are out of touch with their communities and they do make

decisions without regard for their impacts on others.2°

That is why there is a strong emphasis on free information and involvement in this introduction,
along with suggestions on ways to fairly resolve disputes. Housing and community planning
should be open and involve people, with due respect for individual rights, because it affects
everyone. If I do not have housing and want it, I need an opportunity to tell someone that and
have them listen to me. If a new law affects me, I should have an opportunity to know what will
be in it and have an opportunity to comment upon it. If a new law affects me or is administered

0 To be fair, many of the same criticisms are true of county boards of commissioners or City councils.
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unfairly, I shouid have an opportunity to be heard by the person or agency that administers the
law and to go to court or some other dispute resolution body if I am treated unfairly.

Indian nations are at a crossroads. This introduction is designed to introduce tribal leaders to a
new world of planning. It tells leaders what planning, policy development, and code development
are about and how to go about it. That is not enough.

As Vine Deloria has said, Indian nations are laboratories for positive change. They do not have to
do what the rest of the country is doing, and it may be that Indian nations will set examples for
the future which the general American society should follow. There are two traditional Indian
ideas that everyone should consider: The first is respect. Respect for people, the land, and
everything in reality. The second is community. Indian nations need to honor individual rights
(which is also a traditional Indian concept), but they do so in the context of the good of the
community as a whole. Those seemingly contradictory ideas are not contradictory. It is possible
to develop and carry out housing and community development in a legal infrastructure that is as
concerned with the ways we plan and implement as it is with the technical methods.
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Tribal Housing Code

Overview

The following is the 1999 revised edition of the Tribal Housing Code. The initial version was
published by HUD's Office of Native American Programs (ONAP) in 1996 under the title Our
Home: Providing the Legal Infrastructure Necessary for Private Financing. Both the initial 1996
Tribal Housing Code and this 1999 revised Tribal Housing Code were designed to provide tribal
leaders with an outline and an illustrative guide for drafting their specific tribal codes and to
greatly reduce the cost of developing individual tribal housing codes. No single code, however,
can meet the needs of all Indian Nations. This sample code provides a series of options for Indian
Nations to consider in evaluating and adapting the Tribal Housing Code to meet the needs of their
individual communities.

The 1996 version was developed prior to the enactment of the Native American Housing
Assistance and Self-Determination Act of 1996 (Public Law 104-330). This 1999 revised version
reflects significant update and revision of the 1996 Tribal Housing Code. Some of the update and
revision was necessary due to the enactment and implementation of the Native American
Housing Assistance and Self-Determination Act of 1996 (NAHASDA). This 1999 revision, however,
also reflects significant update and revision based upon issues raised by tribes who have used the
1996 Tribal Housing Code to enact their housing codes.

This revised 1999 Tribal Housing Code was developed for ONAP by the Tribal Law and Policy
Institute under a contract with ICF Housing and Community Development Group. The Tribal Law
and Policy Institute is an Indian owned and operated non-profit corporation organized to design
and deliver education, research, training, and technical assistance programs which promote the
improvement of justice in Indian country and the health, well-being, and culture of Native
peoples. The 1999 revisions were completed by Tribal Law and Policy Institute Executive Director
Jerry Gardner and Mary Wynne (an attorney, former Chief Judge of the Colville Tribal Court, and
current judge for a series of tribal courts in the Northwest). The 1999 revisions also incorporate
revisions recommended by California Indian Legal Services attorney Dorothy Alther.

In 1995, ONAP identified the need for a comprehensive Tribal Housing Code, including eviction
and foreclosure procedures. Few tribal governments had enacted housing codes, and the lack of
codes had caused substantial problems for tribal administrations, tribal court systems, Indian
housing authorities (IHA's) and individual homebuyers and tenants.



The 1996 Tribal Housing Code was developed for ONAP by the National Indian Justice Center
(NIJC) under a contract with ICF Kaiser International. NIJC developed the 1996 Tribal Housing
Code in conjunction with a Project Advisory Group. The Members of the Project Advisory Group
were as follows:

Dorothy Alther, Directing Attorney
California Indian Legal Services
(Bishop Office)

Bonnie Craig, Director
Native American Studies
University of Montana

Rebecca Margiotta, Executive Director
Red CIiff Chippewa Housing Authority

Carey Vicenti, Chief Judge
Jicarilla Apache Tribal Court

The Project Advisory Group was involved in all aspects of drafting, reviewing, and revising the
1996 Tribal Housing Code. The primary NIJC staff person responsible for drafting, reviewing, and
revising the 1996 Tribal Housing Code was NIJC Senior Staff Attorney Jerry Gardner with
assistance from Staff Attorney Maureen Geary.

A great deal of time and effort was spent attempting to locate examples of existing tribal housing
codes. Ultimately, only a limited number of examples of tribal housing codes were obtained for
review and analysis by NIJC and the Project Advisory Group. Most tribes had not enacted tribal
housing codes beyond the tribal ordinance establishing their Indian Housing Authority (Most tribal
ordinances are essentially the HUD model IHA Tribal Ordinance although HUD regulations no
longer require tribes to strictly follow a model ordinance.). Many tribes began enacting housing
code provisions during the mid-1990s in order to comply with the provisions of the Section 184
Indian Housing Loan Guarantee Program. Most of these codes, however, were designed primarily
to meet the specific needs of the Section 184 Program rather than to address more
comprehensive tribal housing issues.

Many different codes were used as resource materials in the development of the 1996 Tribal
Housing Code, including the housing code of the Shoshone and Arapaho Tribes; a draft housing
code from the Mississippi Choctaw Tribe; a leasehold mortgages and foreclosure ordinance
developed by Wagenlander and Associates of Denver, Colorado; and a leasehold mortgaging code
developed by Fannie Mae. In addition, the Cheyenne River Sioux Tribe modified and adopted the
first working draft and some of their modifications were utilized in the final document.



General Commentary

This code is titled "Tribal Housing Code" rather than "Model" Tribal Housing Code in order to
highlight the potential pitfalls involved in proposing a "one size fits' all" model code. No single
code can meet the needs of all tribes. This Code provides a series of options for tribes to consider
in evaluating and adapting the Code to meet the needs of a specific tribe. The Tribal Housing
Code should be read in conjunction with the commentary which is done on a section by section
basis. Any tribe considering the adoption of this Code should carefully review the Code and the
commentaries to determine the extent to which the Code meets the needs of their individual
community and then make the necessary changes before enacting it.

There are a number of critical issues which should be addressed by an individual tribe before
enacting a Tribal Housing Code, including:

1. Loan Guarantee Programs

One of the driving forces behind the movement towards enacting tribal housing codes has been
the need for tribes to enact mortgage and foreclosure codes in order to comply with the
provisions of the Section 184 Loan Guarantee Program. The necessary provisions are included
here in Chapter 5 (Mortgages and Foreclosures) and additional information concerning the
program is included in the Commentary to Chapter 5. It is important to note that this Tribal
Housing Code is designed not only to meet the needs of the Section 184 Program, but also to
address a broader range of all mortgages on the-reservation. Also, the language used throughout
the Code is broader than needed to simply meet the requirements of this specific program. The
Code is designed to meet the needs of other current and future governmental programs.

2. Public Law 280/Procedural Provisions

There are a number of tribes that do not currently have functioning Tribal Court Systems. This is
especially true in P.L. 280 states (Act of Aug. 14, 1953, Pub. L. N0.83-280, ch. 505, 67 Stat. 588
(codified as amended at 18 U.S.C. 881162, 25 U.S.C. §81324-1326, 28 U.S.C. 81360, 1360
note) where the affected states were granted limited jurisdictional authority. Some tribes in P.L.
280 states are considering developing tribal court systems that may initially handle only a limited
range of cases - such as housing disputes. This Tribal Housing Code is designed so that it can
meet the needs of these tribes that may not have other comprehensive code chapters.
Consequently, those tribes which do have comprehensive tribal codes may not need all of the
detailed procedural code provisions included in this Code, especially some of the provisions in
Chapter 4.



3. Mutual Help Home Ownership Program

The Mutual Help Home Ownership Program presents difficult conceptual problems due to the fact
that it is a hybrid program. There have been legal disputes concerning whether Mutual Help
Housing participants are tenants or equity owners and whether the Mutual Help and Occupancy
Agreement (MHOA) is a lease/option contract or an installment contract. At times, Mutual Help
participants are referred to and treated as tenants -- at other times as homeowners. For the
purposes of this Tribal Housing Code, we have defined mutual help tenants/homeowners as both
tenants and lessees (see §1-1-5). An individual tribe, however, may decide to add more specific
provisions addressing this program. Moreover, it should be noted that the 1996 enactment of
NAHASDA provides tribes with the authority to change the nature of what had been the Mutual
Help Home Ownership program in their communities.

4. Model Indian Housing Authority (IHA) Tribal Ordinance

Most Indian housing authorities were established through tribal enactment of the HUD model
Indian Housing Authority Tribal Ordinance. (Note that tribes are no longer required to use this
model ordinance). There has been some confusion concerning these IHA establishment
ordinances. These ordinances do not provide a comprehensive housing code which addresses the
broad range of issues set forth in this Tribal Housing Code. This Code is designed to help
implement and supplement tile establishment ordinance - not replace it. The only current
reference to the IHA establishment ordinance in this Tribal Housing Code is contained in §1-1-4
(Relation to Other Laws).

5. Native American Housing Assistance and Self-Determination Act (NAHASDA)

The Native American Housing Assistance and Self-Determination Act of 1996 (NAHASDA) (Public
Law 104-330) was enacted into law on October 26, 1996. NAHASDA reorganized the system of
federal housing assistance to Native Americans by eliminating several separate programs of
assistance and replacing them with a single block grant program. In addition to simplifying the
process of providing housing assistance, the purpose of NAHASDA was to provide federal
assistance for Indian tribes in a manner that recognizes the right of Indian self-determination and
tribal self-governance. The Final Rule implementing NAHASDA was issued on March 12, 1998
following a negotiated rulemaking process.

Early drafts of the 1996 Tribal Housing Code contained provisions which set out various additional
protections for tenants when the landlord is the Indian Housing Authority — or Tribally Designated
Housing Entities (TDHE) under NAHASDA. These protections are set forth in applicable federal
laws and regulations. The most relevant current provision is section 207 of NAHASDA. Indian
Housing Authority protections were included in early drafts of the 1996 Tribal Housing Code to
provide general notice that additional protections may apply, but the specific provisions were
deleted from the final 1996 version because these provisions may vary from time to time based
upon federal laws and regulations and the Indian Housing Authority’s rules and regulations. This
decision not to specifically list these additional provisions greatly simplified the necessary
revisions to the 1996 Tribal Housing Code following the enactment of NAHASDA.



6. Notice to Quit Time Requirements

An individual tribe needs to address the difficult issue of Notice to Quit time requirements prior to
enacting this Tribal Housing Code. These provisions are set forth in §1-3-2 of this Code along with
the detailed commentary that outlines the critical issues involved. The most important issues
concern the determinations of appropriate time requirements and whether the TDHE termination
notice should qualify as the notice to quit (see §1-3-2 and commentary for more information).

7. Grievance Process

Some Indian Housing Authorities (or TDHES) currently utilize an eviction process whereby the
tenant is first given a full administrative hearing/grievance process through the TDHE before the
case goes to tribal court, and then the tenant is given an expedited procedure rather than a full
hearing at the tribal court level. The administrative hearing may be before the TDHE
commissioners or an administrative law judge.

This Tribal Housing Code requires a full hearing at the tribal court level if the case proceeds that
far in the process (and it does not result in a default judgment). It is critical that all due process
requirements be met in the tribal court.

Ultimately, if a tribe enacts this Tribal Housing Code, a TDHE which currently provides a full
administrative hearing may find that two full hearings are overly burdensome. In that case, the
TDHE may decide to scale back their administrative hearing/grievance process so long as it still
meets the minimum requirements of the HUD and TDHE rules and regulations.

8. Mobile Homes

During the course of developing the 1996 Tribal Housing Code, several Project Advisory Group
(PAG) members raised the issue of ways that a Tribal Housing Code might afford protection to
mobile home owners on the reservation. Since mobile homes are often the second most popular
form of housing in Indian Country the PAG felt that repossession of mobile homes should
somehow be addressed in the Code.

One option considered and referenced throughout the Code is to require mobile home lenders to
follow the Mortgage and Foreclosure procedure outlined in Chapter 5 in order to gain possession
of a mobile home from a defaulting borrower. This option requires that lenders treat the mobile
home as real property (i.e. land or a house) and record its mortgage/security interest with the
tribe's Recording Clerk. If the mobile home borrower defaults on his/her mobile home loan, the
lender will have to foreclose on the mobile home pursuant to Chapter 5, instead of following the
usual course of repossession. If a tribe is interested in including mobile homes in its foreclosure
process, we have placed Commentary throughout the Code to assist it to do so.



A tribe considering placing mobile homes within its foreclosure process should be cautioned
however, since doing so could make mobile home lenders reluctant to loan to tribal members.
Requiring a mobile home lender to proceed through a foreclosure process to gain possession of a
mobile home in default will mean more time and cost to the lender, which may make mobile
home loans in Indian Country less desirable. Another problem might be pursuing tribal judgments
in state courts against mobile home lenders who have failed to follow tribal foreclosure
procedures. A state court, under the doctrine of comity, might find that a tribal foreclosure
process is too burdensome of a process for repossessing a mobile home. State laws generally
consider mobile homes personal property and not subject to foreclosure law. As such, a state
court might conclude that the tribal foreclosure law, as applied to mobile homes, is contrary to
state law and thus refuse to enforce the tribal judgment.

An alternative solution to subjecting mobile homes to a foreclosure process is to adopt a tribal
repossession law that provides that mobile homes cannot be taken off the reservation unless the
borrower gives his or her written consent or the mobile home lender has a tribal court order
allowing the removal. This option provides a mobile home borrower more protection than is
usually provided under most state repossession laws but does impose as burdensome a judicial
process as is found under a foreclosure law.

This second option is currently used by the Navajo Nation. Title 7 of the Navajo Nation Code
provides;

8607. Repossession of personal property

The personal property of Navajo Indians shall not be taken from land subject to the
jurisdiction of the Navajo Tribe under the procedures of repossession except in strict
compliance with the following;

1. Written consent to remove the property from land subject to the jurisdiction of the
Navajo Tribe shall be secured from the purchaser at the time repossession is sought.
The written consent shall be retained by the creditor and exhibited to the Navajo Tribe
upon proper demand.

2. Where the Navajo refuses to sign said written consent to permit removal of the
property from land subject to the jurisdiction of the Navajo Tribe, the property shall
be removed only by order of a Tribal Court of the Navajo Tribe in an appropriate legal
proceeding.

Each tribe will need to assess mobile home owner protection on its reservation and decide
whether its Tribal Housing Code or a Tribal Repossession Code may best address the problem of
mobile home repossession.



Chapter 1
General Provisions

1-1-1 Applicability

The following title shall hereinafter be referred to as the "Tribal Housing Code." It shall
apply to any and all arrangements, formal or informal, written or agreed to orally or by
the practice of the parties, in selling, buying, renting, leasing, occupying, or using any
and all housing, dwellings, or accommodations for human occupation and residence. It
shall also apply to any and all mortgages, leasehold mortgages and agreements to secure
an interest in a building.

The following arrangements are not governed by this Code:

(A) Residence at an institution, public or private, if incidental to detention or the provision
of medical, geriatric, educational, counseling, religious, or similar service; or

(B) Occupancy in a hotel, motel, or other commercial lodging.

COMMENTARY: This Section first establishes that this Title shall be referred to as
the "Tribal Housing Code." For purposes of a particular Tribe, other terms such
as "ordinance," "title," "law ," or "act" could be substituted for ""code."
Furthermore, the name of the specific tribe could be inserted into the Title.

The remainder of the Section sets fourth an overall statement of the applicability
of the Code. The statement is written very broadly to cover almost all possible
housing arrangements with the exception of institutional residence and
hotel/motel accommodations. An individual tribe should carefully review this
Section prior to adoption of this Code to determine if any modifications are
required to meet their needs. The term "occupancy" is used with regard to
hotel/motel accommodations instead of "transient occupancy" to make it clear
that all hotel/motel accommodations are excluded from coverage under this
Code. An individual tribe, however, may decide that long term hotel/motel
occupancy should be covered (for instance, when hotels and motels are used as
alternative long term housing while waiting for housing construction or
renovation). In this case, the word transient should simply be added before the
word occupancy in 81-1-1(B).

1-1-2 Jurisdiction

(A) Jurisdiction is extended over all buildings and lands intended for human dwelling,
occupation or residence which may lie within:

(1) The exterior boundaries of the Tribal Reservation;

(2) Lands owned by, held in trust for, leased or used by the Tribe, its members,
its housing authority, or any other entity of the Tribe; or

(3) The Indian Country of the Tribe, as may be defined from time to time by the
laws of the Tribe or of the United States.

(B) Jurisdiction is extended over all persons or entities within the jurisdiction of the
Tribe who sell, rent, lease, or allow persons to occupy housing, dwellings, or



accommodations for the purpose of human dwelling, occupation, or residence, and
all persons who buy, rent, lease, or occupy such structures. Such personal
jurisdiction is extended over all persons and entities, whether or not they are
members of the Tribe, whether they are Indian or non-Indian, and whether they
have a place of business within the Tribal Reservation. Any act within the
Reservation dealing with the subject matter of this Code shall be subject to the
jurisdiction of the Tribe.

(C) Jurisdiction is extended over:

(1) All buildings which may lie upon lands owned by, held in trust for, leased or
used by the Tribe, its members, its Housing Authority, or any other entity of
the Tribe.

(2) All persons or entities within the jurisdiction of the Tribe who lease, mortgage,
or otherwise secure an interest in a building.

(D) Jurisdiction over all matters arising within the jurisdiction of the Tribe with respect
to the subjects of this Code, and jurisdiction with respect to any person or entity
acting or causing actions which arise under this Code shall be exercised by the
Tribal Court.

COMMENTARY: This Section sets forth a broad statement of jurisdiction over
housing cases. An individual tribe should carefully review this section prior to
adoption of this Code to determine if any modifications are required to meet
their individual needs.

1-1-3 Purposes and Interpretation

This Code shall be interpreted and construed to fulfill the following purposes:

(A) To simplify the law governing the occupation of dwelling units, and to protect the
rights of landlords and tenants.

(B) To preserve the peace, harmony, safety, health and general welfare of the people
of the Tribe and those permitted to enter or reside on the Reservation.

(C) To provide eviction procedures and to require landlords to use those procedures
when evicting tenants.

(D) To encourage landlords and tenants to maintain and improve dwellings on the
Reservation in order to improve the quality of housing as a tribal resource.

(E) To simplify the law governing the rights, obligations, and remedies of the owners,
sellers, buyers, lessors, and lessees, of buildings.

(F) To avail the Tribe, tribal entities, and tribal members of financing for the
construction and/or purchase of family residences on trust land within the
jurisdiction of the Tribe by prescribing procedures for the recording, priority and
foreclosure of mortgages given to secure loans made by or through any
government agency or lending institution.

(G) To establish laws and procedures which are necessary in order to obtain
governmental funding for tribal housing programs or loan guarantees for private
or tribal housing construction, purchase, or renovation.

COMMENTARY: This is a very important Section which sets forth the purposes
and philosophy of this Tribal Housing Code. It contains an overall statement



requiring the court to interpret and construe the Code to meet the purposes
set forth in this section. A purpose section is a very useful provision in most
codes especially a tribal housing code because it gives the court guidance
and flexibility interpreting the specific provisions of the code. An individual
tribe should carefully review this section prior to adoption of the Code to
determine whether the seven purposes set forth in this section are
appropriate to meet their needs and whether there are other purposes which
should be added.

1-1-4 Relation to Other Laws

(A) Applicable Law. Unless affected or displaced by this Code, principles of law and
equity in the common law of the Tribe and tribal customs and traditions are
applicable, and the general principles of law of any other Tribe or any other state
may be used as a guide to supplement and interpret this Code.

(B) Other Applicable Laws. Additional tribal and federal laws may apply with regard to
tribal housing such as the ordinance establishing the Indian Housing Authority and
governmental housing laws and regulations.

(C) Conflicts With Other Laws

(1) Tribal Laws: To the extent that this Code may conflict with tribal laws or
ordinances which have been enacted to comply with statutes or regulations of
any agency of the United States, such tribal laws or ordinances shall govern
over the provisions of this Code if it has specific applicability and it is clearly in
conflict with the provisions of this Code.

(2) Federal Laws: Where a conflict may appear between this Code and any
statute, regulation, or agreement of the United States, the federal law shall
govern if it has specific applicability and if it is clearly in conflict with the
provisions of this Code.

(3) State Laws: To the extent that the laws of any state may be applicable to the
subject matter of this Code, such laws shall be read to be advisory and not
directly binding and shall not govern the relations of the parties.

COMMENTARY: This Section sets forth the applicable law and guidance for
the court in handling potential conflicts with other laws. 81-1-4(A)
recognizes that (1) tribal common law and tribal custom and tradition can be
introduced to supplement and interpret this code and (2) that other tribal
and state laws may be used as a guide to supplement and interpret this
Code. 81-1-4(B) and 81-1-4(C) recognize that there may be current or future
tribal and/or federal laws which may conflict with this Code and that these
tribal/federal laws may govern over this Code only if these tribal/federal
laws have specific applicability and are clearly in conflict with this Code
(state laws are held to be advisory only). An individual tribe should carefully
review this section prior to adoption of this Code to determine if any
modifications are required to meet their individual needs.

1-1-5 Definitions

As used in this Code, the following words will leave the meanings given them in this
Section unless the context plainly requires other definitions

(A) Action, suit or lawsuit, claim, complaint or defense shall include any dispute
between persons or entities which relates to the sale, rental, use or occupancy of



any housing, dwelling, or accommodation for human occupancy, including claims
for the payment of monies for such housing, dwellings, or accommodations,
damages to such units, condition of such units or the relationships between
owners and occupiers of such units, including the right to occupy them.

(B) Adult Person, is any person eighteen (18) years of age or older.

(C) Borrower/Mortgagor is the Tribe, the Indian Housing Authority, or any individual
Indian(s) or any heir(s), successor(s), executor(s), administrator(s), or assign(s)
of the Tribe or such Indian(s) or non-Indian(s) who has executed a Mortgage as
defined in this Code or a Leasehold Mortgage as defined in this Code.

(D) Building is a structure, and any appurtenances or additions thereto, designed for
habitation, shelter, storage and the like.

(E) Building or housing codes are any law, ordinance, or governmental regulation of
the Tribe or an agency of the United States which deals with fitness for habitation,
health conditions, or the safety, construction, maintenance, operation, occupancy,
use, or appearance of any dwelling unit.

(F) Dwelling unit is a house or building or portion thereof which is rented or leased as
a home or residence by any person, not including public transient accommodation,
such as hotel rooms.

(G) Guest is any person, other than the tenant, in or around a dwelling unit with the
permission and consent of the tenant.

(H) He/His: the use of he/his means he or she, his or her, and the singular includes
the plural.

(1) Housing Authority is the which is the Tribally
Designated Housing Entity, authorized or established under the authority of the
Native American Housing Assistance and Self-Determination Act of 1996 (Public
Law 104-330).

COMMENTARY: The blanks left in the above definition should be filled in by
the tribe, for example: "Housing Authority is the Navajo Nation Housing
Authority™

(J) Indian is any person recognized as being an Indian or Alaska Native by any Tribe,
or by the government of the United States.

(K) Landlord can be the Tribe, Indian Housing Authority, a person, entity or federal
government agency which is the owner, lessor, or sublessor of a dwelling unit
intended for the use of tenants.

(L) Lease is an agreement, written or oral, as well as valid rules and regulations,
regarding the tenants and conditions of the use and occupancy of real property,
dwelling unit, building, or premises, including a lease-to-purchase agreement.

(M) Leasehold Mortgage is the mortgage of a lease of property given to secure a loan,
and may be created under the auspices of any federal agency homebuyer
program, the Indian Housing Authority, or any other agreement entered between
a Borrower/Mortgagor and a Lender/Mortgagee.

(N) Mortgage Foreclosure Proceeding is a proceeding:

(1) To foreclose the interest of the Borrower(s)/Mortgagor(s), and each person or
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entity claiming through the Borrower(s)/Mortgagor(s), in real property, a
building, or in the case of a Leasehold Mortgage, a Lease for which a Mortgage
has been given under the home purchase program of any federal agency; and

(2) To assign where appropriate the Borrower(s)/Mortgagor(s) interest to a
designated assignee.

COMMENTARY: Should the tribe decide to require lenders to foreclose on
mobile homes located on the reservations it should include "mobile homes"
with the list of properties that are subject to the tribe's foreclosure
proceedings.

(O) Lender Designated Assignee. Any lender as defined in this Code may assign or
transfer its interest in a Mortgage or Lease and/or Leasehold Mortgage to a
Designated Assignee.

(P) Lender/Mortgagee is any private lending institution established to primarily loan
funds and not to invest in or purchase properties, the Tribe, an Indian Housing
Authority, or a U.S. government agency or private individual which loans money,
guarantees or insures loans to a Borrower for construction, acquisition, or
rehabilitation of a home. It is also any lender designated assignee(s) or
successor(s) of such Lender/Mortgagee.

COMMENTARY: Should the tribe decide to subject mobile homes to the
foreclosure proceeding you should make the following amendment to
definition (P): "Lender/Mortgagee loans to Borrower construction,
rehabilitation, or acquisition of a home including a mobile home. It is also
any lender . . ."

(Q) Lessor is the legal, beneficial, or equitable owner of property under a Lease.
Lessor may also include the heir(s), successor(s), executor(s), administrator(s),
or assign(s) of the lessor.

(R) Lessee is a tenant of a dwelling unit, user and/or occupier of real property, or the
homebuyer under any federal mortgage program including the Mutual Help
program. The lessee may, for purposes of federal agency home mortgage
programs, be the Indian Housing Authority.

(S) Mortgage is a lien as is commonly given to secure advances on, or the unpaid
purchase price of a building or land, and may refer both to a security instrument
creating a lien, whether called a mortgage, deed of trust, security deed, or other
term, as well as the credit instrument, or note, secured thereby.

COMMENTARY: Should the tribe decide to subject mobile homes to the
foreclosure process please add in "mobile home' after the word "building" on
the second line of definition (S).

(T) Mortgagor/Borrower - see Borrower/Mortgagor.

(U) Mortgagee/Lender - see Lender/Mortgagee.

(V) Mobile home is a structure designed for human habitation and for being moved on
a street or highway. Mobile home includes pre-fab, modular and manufactured
homes. Mobile home does not include a recreational vehicle or a commercial

coach.

(W) Nuisance is the maintenance or allowance on real property of a condition which
one has the ability to control and which unreasonably threatens the health or
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safety of the public or neighboring land users or unreasonably and substantially
interferes with the ability of neighboring property users to enjoy the reasonable
use and occupancy of their property.

(X) Owner is any person or entity jointly or individually having legal title to all or part
of land or a dwelling, including the legal right to own, manage, use, or control a
dwelling unit under a mortgage, long-term lease, or any other security
arrangement.

(Y) Person includes the Tribe, Indian Housing Authority, an individual or organization,
and where the meaning of a portion of this Code requires, it means a public
agency, corporation, partnership, or any other entity.

(Z) Premises is a dwelling unit and the structure of which it is a part, and all facilities
and areas connected with it, including grounds, common areas, and facilities
intended for the use of tenants or the use of which is promised for tenants.

(AA) Rent is all periodic payments to be made to a landlord or lessor under a lease.

(BB) Rental agreement - see Lease.

(CC) Reservation is the Reservation in the state of

COMMENTARY: The blanks left throughout this Code indicate where the tribal
name should be placed.

(DD) Shall, for the purposes of this Code, will be defined as, mandatory or must.

COMMENTARY: The word "shall" as used throughout this Code will be defined
as "mandatory' or "must.” For example: ""Each tenant shall pay rent"
translates to "Each tenant must pay rent"” or "Each Tenant has a mandatory
duty to pay rent.” In the alternative, an individual tribe could decide to
change "shall” to "must " throughout this Code.

(EE) Subordinate Lienholder is the holder of any lien, including a subsequent
mortgage, perfected subsequent to the recording of a Mortgage under this Code,
except the Tribe shall not be considered a subordinate lienholder with respect to
any claim regarding a tribal tax on real property.

(FF) Tenant is the lessee(s), sublessee(s), or person(s) entitled under a lease or
Mutual Help Occupancy Agreement to occupy a dwelling unit to the exclusion of
others.

(GG) Tribal Court is the Court as established by the laws of this Tribe or such body as
may now or hereafter be authorized by the laws of the Tribe to exercise the
powers and functions of a Court of law.

(HH) Tribal Recording Clerk is the director of the Tribal Real Estate program or such
other person designated by the Tribe to perform the recording functions required
by this document or any deputy or designee of such person.

COMMENTARY: Should the tribe decide to rely on a state or Bureau of Indian
Affairs recording system, definition (HH) should be deleted.

(1) Tribe is the

COMMENTARY: This Section sets forth an extensive list of definitions in
alphabetic order. Note that an individual tribe would need to fill in the blanks
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in three definitions (1) Housing Authority, (CC) Reservation and (I1) Tribe
with their specific tribal information and/or adding the specific tribe
identification information throughout the Code. Also, note that two t