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Overview

Tribal Legal Code Project

In order for Indian Nations to develop and implement effective housing and community
development programs, there is a need to adopt comprehensive tribal codes that address a
broad range of housing and community development issues. The tribal code development
process, however, is a difficult, expensive, and time-consuming process. Consequently, tribal
governments are in need of technical assistance concerning the development of the legal
infrastructure necessary to facilitate housing and community development in Indian country
which incorporates both general information concerning the tribal code development process and
information concerning specific tribal codes (such as housing, land use and planning, zoning, and
building codes) which are critical for tribal housing and community development.

In 1995-1996, the Office of Native American Programs (ONAP) of the United States Department
of Housing and Urban Development (HUD) contracted for the design and development of a
comprehensive Tribal Housing Code (including eviction and foreclosure procedures). The Tribal
Housing Code (see Part Three of this Tribal Legal Code Project) was intended to provide tribal
governments with an outline and an illustrative guide for drafting their specific tribal codes and
to greatly reduce the cost of designing individual tribal housing codes. This Tribal Housing Code,
however, was in need of significant update and revision - especially in light of the enaztment and
implementation of the Native American Housing and Self-Determination Act of 1996 (NAHASDA).

Moreover, there is a critical need for expanded tribal legal resource materials. Tribal
governments need resource information concerning additional related tribal codes in order to
facilitate housing and community development in Indian country. These additional related tribal
codes might include zoning, land use and planning, building, commercial, corporations,
environmental review, and probate codes.

Most of these codes are not easily adaptable to “model” codes since the land use, building, and
zoning needs vary substantially from tribe to tribe. Instead, it was determined that it would be
useful to provide tribes with representative examples of different types of land use, building, and
zoning codes along with explanatory resource materials. This task required a survey of existing
tribal codes and an identification of best practices. Moreover, it involved the collection, analysis,
and annotation of existing tribal codes - including tribal land use, building, and zoning codes.

This project is designed to ailow tribal governments to easily access tribal specific resources in a
cost-effective manner without having to “reinvent the wheel.” 1t is also designed to demystify
the tribal code development process - making it easier for those involved in tribal housing and
community development to develop tribal code provisions that more effectively reflect their
individual community needs.



This Tribal Legal Code Project was prepared for the Office of Native American Programs (ONAP)
of the United States Department of Housing and Urban Development (HUD) by the Tribal Law
and Policy Institute under a contract with ICF Housing and Community Development Group. The
Tribal Law and Policy Institute is an Indian owned and operated non-profit corporation organized
to design and deliver education, research, training, and technical assistance programs which

promote the improvement of justice in Indian country and the health, well-being, and culture of
Native peoples.

This Tribal Legal Code Project was developed under a very short time frame during February and
March 1999. The following people were primary authors of this Tribal Legal Code Project:

» Abby Abinanti (California State Court Judge)
¢ Morgan Damerow (Attorney and Primary Author - Model Secured Transactions Code)

s Jerry Gardner (Tribal Law and Policy Institute Executive Director)

e Carole Goldberg (Professor of Law, UCLA)

« Cindy Haro (Staff Attorney, Wisconsin Judicare Indian Law Support Unit)

+ Pat Sekaquaptewa (Tribal Law and Policy Institute Associate Director)

e Mary Wynne (Tribal Court Judge, former Chief Judge - Colville Tribal Court)
+ James Zion (Court Solicitor, Navajo Nation Supreme Court)

This Tribal Legal Code Project also received assistance from Lisa Belenky, Tanya Kean, George
Rice, Louis Sgroi, Heather Singleton, David Selden, and the National Indian Law Library.

A Draft Version of this Tribal Legal Code Project was provided for review and comment at the
March 1999 Shared Visions: The Native American Homeownership, Legal and Economic

Development Summit, sponsored by HUD. The final version of the Tribal Legal Code Project was
developed in April 1999.

The following is an overview of the resources contained within this Tribal Legal Code Project:

Part 1: General Information concerning the Tribal Legal Infrastructure for Housing
and Community Development in Indian Country

Part 2: Bibliography of Resources for Tribal Legal Codes

Part 3: 1999 revised Tribal Housing Code

Part 4: Land Use and Planning Codes

Part 5: Zoning Codes

Part 6: Building Codes

Part 7: Commercial Codes

Part 8: Corporations Codes

Part 9: Environmental Review Codes

Part 10: Probate Codes

Each tribal code section is organized to include (1) explanatory information concerning the
development of the specific type of code, (2) identification and inclusion of specific tribal codes

representing best practices, and (3) analysis and annotation of each of the tribal codes included
in the collection.



The following is a detailed listing of the tribal codes that are analyzed and annotated in this
Tribal Legal Code Project:

Land Use and Planning Codes
Navajo Nation (Arizona/New Mexico/Utah)
Cabazon Band of Mission Indians (California)

Gila River Indian Community (Arizona)

Zoning Codes
Navajo Nation (Arizona/New Mexico/Utah)
Colville (Washington)
Muckleshoot (Washington)

Menominee (Wisconsin)

Building Codes
Colorado River (Arizona)
Standing Rock Sioux (North and South Dakota)
Grand Traverse Band (Michigan)
Commercial Codes
Navajo Nation (Arizona/New Mexico/Utah)
Model Tribal Code (University of Montana Indian Law Clinic)

Lummi Indian Nation (Washington)

Corporations Codes

Navajo Nation (Arizona/New Mexico/Utah)

Cherokee Nation (Oklahoma)



Hoopa Tribe (California)

Environmental Review Codes

Model Tribal Environmental Review Code

Probate Codes

Chitimacha Tribe (Louisiana)
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Part One

Tribal Legal Infrastructure for Housing and Community Development in
Indian Country

Introduction

Indian nation leaders face unique challenges when they attempt to meet the needs of their
people for housing and development of communities where that housing will be built. Aside from
the challenges of planning and land development control Iaw,1 Indian nations have a great deal
more to address.

First, Indian nations have had to deal with complex issues concerning the nature of ownership of
land in Indian country. Indian nations do not “own" their own land, just as individual Indians do
not “own” their interests in an allotment. The United States of America holds the title to Indian
reservations in trust for the "benefit” of the Indian nations which reside on them, and the United
States holds the title to allotments in trust for the “benefit” of individual Indians and heirs. Indian
land planners, therefore, must address the issue of federal approval for land use plans.

Second, today’s Indian nations must still deal with the legacy of past federal Indian policy. As

Professor Charles F. Wilkinson points out,2 the General Allotment Act of 1887 created a climate
of conflict and confusion which lies at the heart of contemporary legal conflicts in Indian Country.
That is, the General Allotment Act of 1887 (the “Dawes Act") provided for the breakup of Indian
reservations. Under the Act, individual Indian families received allotments of land for their own
use. Following a period of “proving up” the land (i.e. showing that the family knew how to farm
and use the land), the family head would receive a fee patent3 and the land would pass under
state jurisdiction. Remaining "surplus" land was opened for purchase or homesteading by non-
Indians. Despite the fact that Indian reservations were created by treaty, statute, or presidential
executive order for the "exclusive" use of the Indian Nations upon a given reservation, this
massive breakup of America's Indian reservation led to "checkerboarding” and conflict. Today,
Indian nation land planners must answer several questions before they can successfully begin

! “Planning and Land Use Control Law” includes the subjects of planning law, zoning, subdivision control,

building and housing codes, growth management and planning, constitutional [or civil rights] limitations, windfalls and
wipeouts [conflicts between regulation and land rights], protection and preservation of the natural and built environment
(environmental protection, aesthetic regulation, historic preservation, and farmland preservation), new and revitalized
communities, private land use control, eminent domain, and land use litigation and practice. DONALD G. HAGMAN AND
JULIAN CONRAD JUERGENSMEYER, URBAN PLANNING AND LAND DEVELOPMENT CONTROL LAW 2-6 (2™ ed. 1986).
While the title of this text has the word “urban,” these subjects apply to both urban and rural land use planning and

control.
2

3

CHARLES F. WILKINSON, AMERICAN INDIANS, TIME, AND THE LAW (1987).
A “fee patent” is a deed for absolute ownership of a piece of land received from the federal government.



the planning process: What does my reservation look like when it comes to land ownership?
There are land ownership maps for most reservations which show the nature of the owner (i.e.
Indian lands, private lands, and lands held by the state, the Bureau of Land Management, the
U.S. Forest Service, etc.). The different-colored squares (of one square mile per square) show
the checkerboard ownership pattern. Do I have jurisdiction over a given piece of land? Is it
within the reservation or outside? Can I regulate land where there are pockets of non- Indlan
settlement or towns? Do I have jurisdiction to regulate non-Indians?

Third, land use planning requires a great deal of time and attention. Given the nature of
"ownership" of reservation and allotted lands, land planners need to deal with federal approvals
for given land uses, environmental and archaeological assessments and ciearances, and many
federal regulations. Indian Country land use planners also must take into account possible
resistance by non-Indian landowners within the reservation, conflicting state laws and
jurisdictional demands, and even the objections of individual tribal members with varying kinds
of land use rights or expectations.

This introduction addresses the basics of a legal infrastructure for housing and community
development in Indian Country. It recognizes the fact that there are over 500 Indian tribes,
reservations and communities within the United States. There are Indian nations with treaties
with the United States and those without a treaty. Some Indian nations are large, such as the
Navajo Nation with over 25,000 square miles of land, and others can be as small as one-quarter
of an acre. Some Indian nations with large populations, such as the Cherokee Nation of
Oklahoma, do not have a reservation area or distinct land base. Some Indian nations are buying
lands for casinos, sports complexes, or other development. While there are vast legal, cultural,
and historical differences among America's many Indian nations, there are many considerations
in common.

This introduction will discuss (1) legal foundations and infrastructure, (2) code development
process, and (3) some practical considerations of the process of developing a legal infrastructure
for housing and community development,

Legal Foundations and Infrastructure

Ilnfrastructure

The word "infrastructure” means nothing more than a basic framework. It is like the frame of a
house or a skeleton. "Legal" refers to the basic laws needed to begin to undertake housing and
community development. The basic laws are (1) federal, (2) the laws of the given Indian nation,
and (3) state laws (in some areas).

Federal Law

The sources of the applicable federal law are the United States Constitution, treaties with Indian
nations, statutes regarding "Indians" in Title 25 of the United States Code, other statutes which
specifically apply to Indians or their nations, "laws of general application," federal Indian



common law, and the regulations of various federal agencies which apply to the development
4
process.

The two most important provisions of the United States Constitution affecting Indians are the
*Indian Commerce Clause” and the “Treaty clause.” The Indian Commerce Clause is in Article I,
Section 8 of the Constitution, and it gives Congress the exclusive power “To regulate Commerce
with foreign Nations, and among the several States, and with the Indian Tribes.” The President
can make Treaties with the “advice and consent” of two-thirds of the Senate under Article II,
Section 2, and a treaty is “the supreme Law of the Land” under Article VI. Planners should first
look to their Indian nation’s treaty (if there is one) because the United States recently ruled that
where an Indian nation does not have inherent (see below) jurisdiction to regulate or exercise
court jurisdiction over a given person or subject, that jurisdiction or power can come from either

an Indian treaty or a statute passed by Congress.

The word Indian “reservation” comes from the idea that when Indian nations make treaties with
the United States, they “reserve” certain lands for their own exclusive use. They also

“reserve” governmental powers. When a planner wishes to do an inventory or audit® of the law
which applies to the given plan, the planner should always start with the treaty.

Treaties are unusual documents because they are often old’ and very broad in their language.
There are special rules for reading treaties:

1. Ambiguous expressions [in the treaty] must be resolved in favor of the Indian parties
concerned.

2, Indiangtreaties must be interpreted, as the Indians themselves would have understood
them.

3. Indian treaties must be liberally construed in favor of the Indians.°

Many treaties set aside certain lands for the “exclusive” use of named Indian nations and that is
the source for the general authority of Indian nations to exclude nonmembers from their lands.

* Federal regulations are published in the Federal Register, a periodical which publishes proposed regulations,
adopted regulations, and other agency notices. Adopted federal regulations are published in the Code of Federal
Regulations. The U.S. Govermment Printing Office publishes agency regulations in paperback format each year.

> Strate v. A-1 Contractors, 520 U.S. ___, 117 S. Ct. 1404, 137 L.Ed.2d 661 at 670, 677 (1997).

* ® Planners should have a “legal audit” done before starting the planning process. A “legal audit” is simply a
review of applicable federal, Indian nation, and other law which addresses priorities set by the planner. So, for example, if
the planner wants to know what power his or her Indian nation has to develop a comprehensive land use plan, the lawyer
would be instructed to review all laws required for such a plan. The lawyer would then advise what laws are in place, what
the various requirements for the plan are, and what other laws may be needed to carry out the process as instructed by
the planner.

7 The United States Congress ended the process of making treaties with Indian nations in 1871, while
confirming existing Indian treaties.

8 E.g. McClanahan v. State Tax Comm=n., 411 U.S. 164 (1973); Carpenter v. Shaw, 280 U.S. 363, 367
(1930); Winters v. United States, 207 U.S. 564, 576-77 (1908). See also, Charles F. Wilkinson & John M. Volkman,
Judicial Review of Indian Treaty Abrogation: AAs Long as Water Flows or Grass Grows Upon the Earth= - How Long a
Time Is That? 63 Cal. L. Rev. 601, 608-19 (1975) and Craig A. Decker, The Construction of Indian Treaties, Agreements,
and Statutes, 5(2) American Indian L. Rev. 299 (1977).

9 E.g., Choctaw Nation v. Oklahoma, 397 U.S. 620, 631 (1970); United States v. Shoshone Tribe, 304 U.S.
111, 116 (1938); Starr v. Long Jim, 227 U.S. 613, 622-23 (1913); Worcester v. Georgia, 31 U.S. (6 Pet.) 515, 582
(1832).

10 E.g., Choctaw Nation v, United States, 318 U.S. 423, 431-32 (1943); Tulee v. Washington, 315 U.S. 681,
685 (1942).



Many treaties set aside certain lands for the "exclusive" use of named Indian nations and that is
the source for the general authority of Indian nations to exclude nonmembers from their lands.
Planners should look at how the courts have read that language in a given treaty and in Indian
treaties generally to support the power for land use controls needed in planning.

Planners should then consider the obligations of the United States under the U.S. Constitution.
For example, federal case law has developed a special "trust responsibility” for the United States
Government toward Indians and their nations. This term is confusing, because we may think of a
"trust” as being someone holding something for the use of another, as the United States holds
title to Indian lands for the use of given Indians or Indian nations. The "trust responsibility" also
speaks to a long-standing historical relationship whereby Indian nations agreed to come under
the United States and to surrender lands to it in exchange for promises to protect the Indian
nation and its people. The Government of the United States is also required to observe Indian
nation rights under the Due Process Clause of the Fifth Amendment to the Constitution. That
Clause requires the U.S. Government to observe certain standards of fairness in making laws
regarding Indians and in addressing Indian rights and freedoms.

There are many federal statutes that apply to Indians and Indian nations.!! There are statutes
that apply generally to Indians or their nations, and statutes that apply only to a given Indian
nation.2 Prior to the adoption of the U.S. Constitution, the Continental Congress began enacting
a series of Indian "trade and intercourse acts” to regulate land purchases, trade, and other
contacts with Indian nations. The trade and intercourse legislation culminated in the Act of June
30, 1834, which summed up basic Indian legislation. Today, 25 U.S.C. Sec. 177 from the 1834
statute deals with purchases, grants, leases and other conveyances of land from Indian nations.
As mentioned above, Congress passed the General Allotment Act in 1887 to break up Indian
reservations into individual Indian and non-Indian ownership. By 1934, when the Indian
Reorganization Act was passed, Congress saw that allotment was a failure and stopped the

allotment process.13

The general responsibility of the United States to provide governmental services to Indians is
found in the Snyder Act of 1921 (25 U.S.C. Secs. 13, 42). This law assumed that the United
States has a general responsibility to Indians for health, law enforcement, education, etc. In
1975, Congress passed the Indian Self-Determination and Education Assistance Act (25 U.S.C.
Sec. 450 et seq.) to change the delivery of governmental services. That is, under the Self-
Determination Act, the Departments of Interior and Health and Social Services make grants "638
law" (so called because it was initially enacted as Public Law 93-638) is essential to Indian
government because it provides the base funds for most governmental operations.

The Indian Reorganization Act of 1934 is important because it recognizes the legitimacy of
Indian governments. Many Indian governments are organized under the Act and many are not.
What is the difference? Section 16 of the Act recognizes the "existing powers" of Indian nations
and then goes on to provide that a given Indian nation can adopt a constitution an bylaws under
the Act upon a vote of enrolled members. Governments such as that of the Navajo Nation, which
does not have a constitution or bylaws, are recognized under the "existing powers" language of

1 Thereis a good table of "Statutes, Court Decisions and Executive Orders” at http://
www.doi.gov/bia/stats930html. That listing sets out the major federal Indian statutes which planners should know for the
planning process, federal requirements, and Indian nation authority.

12 \when the University of New Mexico Press republished the 1942 edition of FELIX S. COHEN'S HANDBOOK OF
FEDERAL INDIAN LAW in 1982, it included a useful “Tribal Index of Materials on Indian Law” which lists pertinent treaties,
statutes, case decisions, and other useful materials for Indian tribes by name. Id. at 457-484. While the work is badly out
of date, it is still a useful place to start a legal audit of any given Indian nation.

13 some provisions of the General Allotment Act are still in place at 25 U.S.C. Secs. 331, 334, 348, 349 and
397.



Section 16. "Existing powers" are "inherent" powers, or those which Indian nations have always
had. In addition, Congress may enact laws to provide that Indian nations can have other powers.

Some examples of such laws include the important Indian Land Consolidation Act of 1983 (25
U.S.C. Sec. 2201 et seq.). It addresses the problem of checkerboarding by allowing Indian
nations to adopt comprehensive plans to buy, sell, or trade land to deal with scattered ownership
patterns and allotments where individuals may own as little as a 1/5,000 interest in a piece of
allotted land.

There are other statutes that deal with community development, education, trust services, real

estate, forestry, wildlife and parks, water resources, transportation and land and water claims. 14
These should be consulted to see how they apply to the given Indian nation’s development
priorities. One statute which is particularly relevant to housing development is the Native
American Housing Assistance and Self-Determination Act of 1996 (25 U.S.C. Sec. 4101 et
seq.).15 It is a comprehensive Indian housing law that permits eligible Indian nations to develop
Indian housing plans and receive block grants for housing initiatives. The Act recognizes the fact
that we cannot simply set aside places for houses and build them. We must think of total
infrastructure. That is, housing is not simply building a house. It involves things such as where
you want your houses; water, electricity, and sewage; and things such as roads, transportation,
trash disposal, and services for people who live in those houses. There is something much larger
and very important - implementation of your dream for how your community will grow and
develop and what the lives of the people of the community will be in the future. As one Indian
health planner put it, "a plan is a dream with deadlines."

Planners may find statutes regarding Indians in other parts of the United States Code besides
Title 25 ("Indians"). In recent years, federal agencies outside the Bureau of Indian Affairs and
Interior or the Department of Housing and Urban Development have initiated Indian programs,
either under new legislation or the application of existing legislation to Indian Country. Those
programs are also part of your inventory or legal audit when you commence planning activities.

Planners should be aware that there are conflicts over the "laws of general application" doctrine.
That is, when Congress passes a law, to whom does it apply? For example, when Congress
enacted the U.S. Civil Rights Act of 1964, which deals with discrimination, it specifically
exempted Indian nations under _the definition of "employer” in Title VII. What happens if
Congress does not mention Indian nations in a given law? What about major federal
employment statutes, such as the Fair Labor Standards Act? The law in this area is not settled.
There are some decisions which state that (particularly where an Indian nation has a treaty with
the United States) general statutes do apply to Indian nations. However, there are other case
decisions that state that "laws of general application" passed by Congress do apply to Indian
nations. Planners should be aware of this split in case decisions and be prepared to address a
given federal statute. While some lawyers for Indian nations advise that resolutions, ordinances,
or personnel policies should not acknowledge that certain federal laws apply, the better practice
is to make certain that compliance is built into plans and policies.

There is a large body of American law which the American Bar Association calls "Indian Affairs
Law." That is the federal law that applies to Indians. Aside from the constitutional provisions
mentioned above (the Indian Commerce Clause and the treaty clause) and federal statutes,
there is a large body of law made by the courts which is not bas upon the Constitution, treaties,
or statutes. It is called "federal common law," and it is made up of decisions where the courts
(most often the federal courts) say that Indian nations have or do not have certain powers and

14 See “Statutes, Treaties, Court Decisions and Executive Orders” above at n. 11.
15 see the Native American Housing and Self-Determination Act of 1996 (25 U.S.C. Sec. 4101 et seq.).



authority. For example, in the recent case of Strate v. A-1 Contractors (cited above) the U.S.
Supreme Court said that Indian nations have limited court jurisdiction over non-Indians. The
Court cited earlier decisions on the power to regulate non-Indians, and the conditions for the
exercise of regulatory jurisdiction (essentially consent and basic public health, safety and
welfare). These must be examined when an Indian nation intends to regulate activities on fee
lands within a reservation or the activities of individuals who are not tribal members.

A statute passed by Congress is like a general plan. When Congress passes laws to be
administered by an agency, it usually gives the agency the authority to make regulations or
"rules." The Administrative Procedures Act requires agencies to publish notice of the intent to
adopt a given set of regulations, and when they are adopted by an agency, they are law.

Indian Nation Law

Indian nation planners begin the planning process with a review of the treaty (if any) and
applicable federal law and regulations. Then the planner turns to his or her own law to see if (1)
existing law will support the desired planning activity or (2) there must be new tribal legislation
to put a foundation in place for the desired activity.

Does the Indian nation have a constitution? Many have constitutions and bylaws under the
Indian Reorganization Act of 1934. While many of the existing constitutions and bylaws are
similar, there can be some differences. When reading an I.R.A. constitution and bylaws, you
should look for the powers of the business committee or council to see if they support the activity
you want to undertake. The constitution and bylaws should also be reviewed to see what kind of
land rights members may have. Some constitutions provide for "selections" or "allotments"” of
tribal land to individual members, and in that situation, the individual rights of landholders will
have to be taken into account in planning.

Section 15 of the Indian Reorganization Act of 1934 provided for federal tribal business
corporations. Many Indian nations have them but rarely use them. The federal charters typically
provide that the Indian nation that has a charter can engage in a wide variety of business
activities. Many Indian nation leaders are aware of the federal corporation because when an
Indian nation does business under a charter, it surrenders sovereign immunity to the extent of
"assets pledged"” to do business. Despite that, planners should consider whether the federal
business corporation may be a desirable vehicle for development plans.

Indian nations differ in the way they make law. Most Indian nations enact laws in the form of
"resolutions" or "ordinances.” Those terms are usually used to refer to law and policy-making by
corporations and municipalities. Some Indian nations enact "statutes," which are laws made by a
legislature.

One of the difficulties in "finding" the laws of Indian nations is the way they are published. Many
councils still pass ordinances but do not re-publish them in encyclopedia format (i.e. a "code"
which has classifications of subjects). In that situation, a planner must carefully go through years
of ordinances to see what laws have been passed and what old laws are still in effect. Other
Indians nations collect their resolutions in codes of law. Two notable examples are the Navajo
Nation, which uses a commercial publisher to publish its code, and the Cherokee Nation, which
has West Publishing Company publish its code.

One of the major elements of developing a good infrastructure for housing and community
development is the simple act of gathering all of the old resolutions and ordinances and



publishing them in a way where anyone can know the law. That is very important to federal
agencies, commercial lenders, and those who want to do business in Indian Country, because
their lawyers want to know what the applicable law is.



Code Development Process
Visioning Policy and Law

Ada Pecos Melton of the Jemez Pueblo speaks about "visioning” in the planning process. She
makes the important point that if you are going to have a "vision" for your community to plan for
the future, you must know a great deal about it in terms of geography, history, culture, and the
wants and needs of the members of the community. However, even before that, you must take a
look at the political decision-making process.

One of the problems in the field of planning and land use control law is that the many codes
which fall under that classification can be complex, confusing, and have no meaning for the
ordinary reader. When lawyers write such codes, many lawyers do not know this specialized area
of law very well. There have been many developments in land use law in recent years, including
discussions of whether existing codes are suitable for the future and recent court decisions on
the power of any government to regulate land use. When specialists, such as environmentalists
or planners, develop a code, they may not be aware of recent changes in the law or court cases
that may have an impact on the code. Tribal leaders may not be aware of the technicalities and
complexities of planning and land use law and they may not have the expertise to review a
proposed code.

It is important to distinguish between "policy” and "law." Most Indian nations have councils or
business committees as the political policy-making body that makes law. They are composed of
leaders who are elected to office to do the business of the people. They are expected to make
law and to exercise oversight over existing programs. The problem is, without knowledge of what
it is the council or business committee is "seeing" when it exercises the oversight power, how
can such a body make decisions?

Too often, a council will recognize a need and ask the tribal attorney to quickly draft a code to
address that need. If the council says, "We are having problems with stray dogs, so we want a
dog code," what does the attorney do? Most often the attorney will photocopy a state code or a
municipal ordinance, retype it with the Indian nation's name, and present it to the council. The
code, which is adopted, may not be realistic. It may provide for enforcement officers that the
Indian nation cannot afford or call for fines that are unrealistic. Sometimes a council will look at a
"model" code and cut out sections it does not like, only to find that the code has little meaning
without the section that was cut. How can Indian leaders guide the process of code development
so they know what is going on?

Indian nation councils and business committees make policy. That is, they decide the direction
they feel is best for their nation. "Policy" is an act of identifying the problem you want to
address, finding the choices which are available, listening to arguments about the better policy
choice to make, and making decisions about the development of law and codes. "Law" means



the actual law that the Indian nation chooses to adopt after the council or business committee
makes its policy choices.

How do Indian nation leaders go about the process of making policy?

Visioning Revisited

In the past, a federal government grant notice would arrive in the mail, and after it sat on
someone's desk for a while, someone would be selected to write a grant proposal a day or two
before the grant deadline. That person would simply write a grant package without having time
to talk with the people who will implement the program, mail it off, and wait. When the grant
proposal was approved, the people who managed the grant would have to struggle with stacks
of forms and regulations. The grant might involve a new housing project in an area where
members of the community did not want a housing project or things such as roads, water,
sewers, electricity or telephones were not considered.

The modern trend in federal grants is to require the community to develop a comprehensive plan
to carry out a given project. One example of the new trend in federal grant law is the Native
American Housing Assistance and Self-Determination Act of 1996, which requires extensive
plans for housing which take into account things such as land use, utilities, roads, employment
and shopping for residents, public safety, and education.

The visioning process begins with a map of the given Indian reservation. Tribal leaders should
look at maps which show land ownership, topography (i.e. features such as mountains, rivers,
and lakes), land use (i.e. grazing, timber, farmland), roads and highways, and the various towns
and communities within the reservation. The maps will tell the leadership and planners the kinds
of choices they can make when it comes to housing and community development.

Leaders and planners should carefully review their population. How many tribal members are
within the reservation? How many live nearby in border towns or off-reservation service areas?

How many non-member Indians are there?'® How many non-Indians are there? What are the
ages of the people? Populations are listed in "age cohorts" of ten years, e.g. 0-9, 10-19, 20-29,
etc. This is important because it tells you what kind of population you must serve. Many Indian
nations have many young children. For example, half of the Navajo Nation population is under
age 20; 41% is under age 18; anu 25% is age 9 and younger. That is a very important planning
consideration, because it means that you must serve the needs of a young population.

How many people are in the employment market and how many are unemployed? Often, tribal
leaders may see the state or U.S. Labor Department statistic that 35% of tribal members are
unemployed, while Bureau of Indian Affairs statistics may indicate that 70% are unemployed.
Which figure is correct? The answer is "both." Labor department unemployment statistics are
based on the number of people in the work force. That is people who have applied for jobs or are
registered with the state employment office as looking for work. The unemployment figure
comes from identifying how many people do not have jobs but are looking

18 This is a difficult statistic to find. The Census Bureau counts American Indians and Alaska Natives under that
general category and generally does not count people by tribal membership. If the given Indian nation has a good
periodic census, that can be used to subtract identified tribal members from Census data for the reservation which gives
the numbers of American Indians and Alaska Natives to obtain an estimate of nonmember Indians.



What are the income levels of your population? What is the source of their income? This
information is important because you will need to know who can afford different kinds of housing
or services and what they can pay. While most Indian nations do not have a personal tax for
individuals, policy-makers need to know what they can afford when it comes to public services,
housing, or other programs.

What are your social problems? Do the police report high rates of family violence, assaults,
driving while intoxicated, or alcohol-related crime? Do you have gangs and vandalism? These are
important planning facts because housing development can be a source of crime. The way
housing development is done can impact and reduce crime. Planners need to be aware of social
problems, as difficult as they may be to discuss, because they must be addressed as a factor in
the planning process.

What is your history and culture? The people of different reservations many want to travel down
different paths. That is, some Indian nations are "modern" and they may want to follow a
municipal model of planning. That is, they may want to look at what similar non-Indian
communities (in size and population) are doing about housing and community development.
Some Indian nations may be rural, remote, and maintain traditional ways. How many native-
speaking members do you have? (This can be found from Census statistics.) Language retention
is often a sign that traditional patterns are followed. Aside from traditional Indian housing styles,
residence patterns are very important. That is, are there identified communities on your
reservation? Who lives in those communities? Do people tend to live with groups of relatives? Do
people prefer to live in a community or do they want scattered-site housing? Does your
community have religious practices where groups of people participate?

These are only a few of the things a good planner must consider when starting the planning
process. Visioning enables leaders and planners to look into the future. It tells them what they
have, what they do not have, and what they have to work with when it comes to a long-range
vision of what should be done and what can be done. The next problem is the process of policy
development and planning.

Transparency and Inclusiveness

"Transparency" means keeping things in the open. It means letting people know what is going
on. It means news and information. Letting the people know what is being proposed is a good
way of finding out your mistakes before you make them. It is a good way to get information and
to see if your plan will be acceptable. "Inclusiveness” means including everyone in the planning
process who will help carry out the plan. That can include the people who will be served by the
plan, relevant tribal programs, federal programs (including the Bureau of Indian Affairs in most
instances), state agencies, county government, and programs such as the nearby rural electric
or telephone cooperative that provides service.

For example, if you are going to build a housing project in a rural area, is there existing police
protection for the project? Are there schools nearby? If so, are they ready to receive the children
who will live in the project?

What does the community think of your project? Does the community want a cluster housing

project? If so, how will the people get to school or to work? Are there stores nearby for residents
to do their shopping (and particularly the elderly or families without transportation).
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Do you have an essentially non-Indian community within your reservation boundaries? What do
its members think of the proposed plan or project? In the past, Indian nation councils have
disregarded the views of non-Indians in their planning and that has been a mistake. Today,
many non-Indians will challenge tribal jurisdiction over land use, zoning, taxation, or regulation
on the ground that a given Indian nation cannot touch them. It is better to seek support for a
project, showing how the proposal will benefit the non-Indian community. In addition, Indian
nations may be able to seek and obtain the support of counties, cities, and the State for projects
that will benefit everyone in the area. While there are still many difficulties to overcome in
Indian-non-Indian relationships, there are new partnerships in and near Indian Country which
are successful.

Transparency means getting the word out about what you are thinking of doing. It means
informing people and agencies that will be involved and it means informing communities that
will be affected. Inclusiveness means getting the views of those whom will be affected by a plan.
Planners can use door-to-door surveys, town meetings, focus groups, conferences, summits of
leaders and other methods to make certain that everyone knows what is being done and that
everyone's opinion and information are heard.

Resources

One of the difficulties in planning is a lack of money. Planning can be very expensive. There are
some Indian nations that are small, do not receive a great deal of federal money, and do not
have a large resource or tax base for income. On the other hand, states receive federal block
grants for planning and community development and some states finance planning and
community development initiatives from their general fund budgets. Many universities have
programs that teach or research land use planning, community development, and similar
subjects. Many cities and counties have planners who specialize in housing and communi
development. ,

Indian nation planners should consider those resources. They should also keep in mind that their
tribal members are voters and have the right to public services as citizens of the state. One part
of your "legal inventory" should be the identification of all possible resources in your area that
are available to provide assistance.

Many state, county, and city politicians in or near Indian Country are aware of the power of the
vote. Many have good feelings about the future of their community and region, and many
universities have specialized programs that will help if they are asked.

Mapping

“Mapping” is a comparatively new method of planning. It uses community surveys, an
examination of the population and resources, and the identification of community needs and
desires to develop plans. These kinds of information can be seen in maps that show what a
community has and what it wants to do. If you know your people, your land, your resources and
what you can do with them, as shown in maps and charts, you can make intelligent policy
choices about your vision and how you can carry it out.
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The Plan There should be both long-term and short-term plans. A "long-term" plan is one that
will be implemented over a long period of time. For example, if your plan is to build housing, you
will need to know how many people need housing and which people are eligible for a particular
housing program. You will not be able to fund or obtain funding for everyone who is eligible at
once. If you are going to develop a land use plan that controls particular land uses (e.g. housing
areas, shopping centers, future roads, agriculture, parks, tourist facilities, etc.), you will need to
go through a process

A "short-term" plan is the way you will carry out a particular part of your long-term plan. If, for
example, you choose to adopt a code that will deal with a regional landfill for trash, you will need
to develop a short-term plan to carry out that goal. Who can use the landfill? What kind of trash
can it accept or hot accept under federal law? Will the landfill have an impact on the
environment? What kinds of clearances and approvals will be needed? Will you charge a fee to
use the landfill? Will you need to put out bids for trash collectors or which trash collectors will be
able to use the landfill? '

These are all issues where a council or business committee can become involved in developing
policy. The governing body should identify who will obtain that information and how it will be
presented. The council or business committee should tell the people who will be presenting
information how the council or committee wants to receive it. Most leaders do not have time to
read thick reports and sometimes statistics tell them little. There should be preliminary
discussions with planners and presenters so they will know that the council or committee wants
to make its decisions and how that information will be presented.

Policy development is about making choices. Leaders must have accurate and complete
information to make wise choices, and it must be presented in a way that people understand.
Once tribal leaders and planners have sufficient information to make choices, they can adopt a
policy to get ready for the code-drafting process.

A Word about Lawyers

Many Indian nations have various arrangements for legal services. Some have lawyers on staff.
Some have "tribal attorneys" in cities. Federal law provides that contract attorneys (those whom
the tribe hires under a written contract where the lawyer is not an "employee") must have their
contract approved by the Secretary of the Interior (through the Bureau of Indian Affairs). Not all
lawyers can do the same thing. That is, some lawyers are courtroom litigators and know little
about writing laws. Your staff attorney may be a few years out of law school and may not know
how to write legislation or work with land use and planning law. Lawyer's ethics codes provide
that a lawyer should not take on a project where that lawyer does not know the law of the field.

You may have the situation where a lawyer is willing to learn a new area of Iaw,17 but you
already have a planner or program director that knows a given program. That could include a
housing director, planner, housing director, or someone else with expertise in a given area. In
that situation, tribal leaders should make assignments to the lawyer and the person with
expertise, with a scope of work and deadlines so the two can work together to deliver the specific
product the council or business committee wants.

17 Lawyer ethics codes also provide that a lawyer cannot charge a fee for learning the basics about a new area

of law. If a given contract lawyer is going to get into a new area of law, the contract should state that the lawyer will not
charge a fee for studying some of the fundamentals of that new area. You can find out what a lawyer does or does not
know by asking, checking with the state bar association, and looking up the lawyer in legal directories (many of which are
available on the worldwide web).
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Code Dratting

There are many state or "model” codes available in the field of housing and community
development. There are specialized codes for zoning, land use controls, and other specific areas.
Tribal leaders should be aware of the limitations of outside models.

There are advantages and disadvantages to adopting outside codes. Some of the advantages
include having legislation which has survived challenges in court, passing a code which people
know how to work with because others have used it, or adopting a law without controversy
because it is generally acceptable. For example, if you are going to adopt a zoning code, there
may be a state zoning code which is generally accepted or a nearby municipal code which works
well. Some of the disadvantages include the fact that the outside code is too expensive to use,
you cannot find qualified people to administer it, or it just won't work in your community.

A lawyer who is about to undertake code development should identify available drafting models.
There are national associations and commissions which study and recommend "model" codes on
a wide variety of subjects, and most such codes can be found in a law school library or a State
law library. While attorneys should look for state codes in the subject area chosen by the policy-
maker, attorneys should be aware that there might have been unacceptable political
compromises made when the code was adopted. Attorneys who are working on new codes
should always look at regional and national case decisions on the ode, and law journal articles on
the subject, to find out what challenges have been brought against the code and what problems
there have been administering it. Often a visit with state officials who are administering a given
code will be useful and save time and money. State attorneys who work with an agency that
administers a code will often be able to help.

One of the difficulties with Indian nations adopting codes which are modeled after "model" or
state codes is the fact that there are special twists and turns to code development in Indian
country. Will the code apply to non-Indians? If the tribal court will be used to enforce the code in
the event of litigation, will the court's code have to be amended to give it jurisdiction? Will the
code apply to fee lands within the reservation? Will the code apply to an off-reservation
"checkerboard" area? Does the council or business committee have the authority to adopt the
proposed code? What is the most recent federal case law on Indian nation jurisdiction?

Rulemaking

There is a specialized area of law called “administrative law.” It works this way: A legislature
wants to deal with a specific problem but it does not want to get into details. For example,
housing is a very complicated area, so Congress passes general housing laws which set out
national housing policy, and the housing law gives an agency (the U.S. Department of Housing
and Urban Development for federal housing programs) the power to make “rules.”'® When
proposed rules are published in the Federal Register and they are adopted, they are published in
the Code of Federal Regulations and become law. They are "law” because Congress authorizes an
agency to fine-tune general policy in statutes by means of rules or regulations.

Will you have a tribal agency, board, or body that will carry out your law? Do you need to give

18 The U.S. Administrative Procedures Act calls them “rules.” Most of us know them as “regulations” because
they are published in the Code of Federal Regulations. Lawyers call them “rules,” and most of us know them as
“regulations.”
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that body the power to make rules? If so, how will they be adopted? Will there be public notice
and an opportunity to comment on proposed rules? What happens if there is a dispute with the
agency over a particular rule or how it is applied? Will the agency have the power to make a
legal decision on the dispute?'® Will an outside agency decide the dispute or will it be decided by
the tribal court? If someone is dissatisfied with the agency decision, can it be reviewed by the
tribal court?

Most often, housing and community development codes provide for an administrative agency to
administer the code, and often, the agency has rule-making power. The tribal legislature will
have to make decisions about the structure, powers, and cost of the agency and its authority to
make rules and resolve disputes when the rules are applied.

Another option is to provide that an agency (e.g. a housing authority) will carry out its business
by adopting policies. What is the difference? Agencies that have rule-making authority can make
law to carry out a code. Where the agency has participants who deal with the agency by a
contract, the internal method of enforcement is usually a policy. For example, there should be a
policy on homeowner and tenant conduct which can be enforced by having a policy which spells
out the kinds of conduct which are prohibited and which will break the contract, and fair
procedures for homeowners and tenants to protest an agency decision.

Code Review

Some Indian nation councils or business committees consider proposed legislation directly, and
others have committees to review proposed laws. Whatever method is used, the council or
committee which considers new legislation should know what it is they are about adopt.

One of the worst ways a new law can be adopted is for the lawyer or expert to say, "Trust me.

This is why you want. Adopt it." Another poor approach is to attempt to go through a proposed
law line-by-line. As it is with policy development, the law-making body should know what is in

the proposed law. What does it say? What will it do? Do we expect any problems implementing
this law? Do we have people who know the law well enough to administer it?

One of the problems with legislation in Indian Country (and elsewhere) is that too often,
lawmakers do not understand what they are voting on. They must know what they are doing and
why they are doing it.

Another part of code review is oblaining approvals from other agencies. If, for example, the
Indian nation has an Indian Reorganization Act constitution and bylaws that require Secretarial
approval of resolutions and ordinances, there should be Bureau of Indian Affairs review before
the code goes to the legislature. Most often, such code review is done by the Bureau of Indian
Affairs Area Office solicitor, and that lawyer should be part of the development process early on.
If a given code deals with an area under federal funding or program administration, the program
staff and agency attorney should also be a part of the process early on. Federal or state agencies
which will be involved with the implementation of the law are often valuable resources and they
can prevent mistakes before a law is adopted.

19 This is called "quasi-judicial power," because the agency acts something like a court in deciding the dispute,
using its expertise on the area of law.
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Code Implementation

Another unfortunate mistake in Indian Country (and elsewhere) is to pass "a law" and think that
takes care of the problem. Unfortunately, that is not the case. Laws most often fail where the
people who administer them do not know how to do so or where people whom the law affects do
not know what is in it. Code implementation requires (1) publicity, (2) orientation or training,
and (3) more planning.

The general public should know when a new law is adopted, what is in it, and how that law will
affect them. There should be news releases for publication in area newspapers and airing on
local radio and television. There should be pamphlets in plain language, which give information
on what is in the new law and how it will work. Individuals who want a copy of the law should be
able to obtain it (for free or for a reasonable reproduction cost). People should know where they
need to go or who they need to see if they have questions or want more information.

Obviously, there should be orientation and training for the people who will directly administer the
law. Others may need to be involved. For example, if the code provides for court review in the
event of a dispute, judges should have orientation on the law. If there is a new curfew ordinance
that will be administered by the police, with cases heard in the courts, obviously both police and
judges will need to know the ordinance well. Schoolteachers, businesses that stay open late at
night and others will also need to know what is in the law. Who should receive orientation is
determined by the duties set out in the law.

When a legislature adopts a law it sets policy. The law tells people what they must do, what they
must not do, or how to obtain a benefit. After a law is passed, there will need to be plans to
implement the law by those who have the responsibility to administer it. The "plans" can be in
the form of rules, policies, and internal agency plans to assign responsibilities and give guidance
on implementing the law.

Review

Your law is in place and there are also plans to carry it out. Is that enough? Not all laws work
well. Even the best legal drafter will fail to include something, or there will be confusion about
what a portion of the law means. Laws passed by legislatures are reviewed by courts, and
sometimes a court may make a mistake in interpreting a law or make an interpretation which
the legislature does not like. Councils and business committees should also be concerned about
how the law is working. There are several ways to review legislation after it is adopted.

The most common kind of review is an agency report, which can be filed with a council or
business committee on a quarterly or annual basis. The report may be reviewed by the entire
council or business committee or a specialized committee. Reports can be boring and many
people do not read them. To address that problem, there should be a way for the program
director or its board to appear before a council or committee to give an oral report and to answer
questions about the program’s report.

Another method of reviewing legislation is to conduct oversight hearings. For example, the
United States Senate Committee on Indian Affairs sometimes holds oversight hearings on
particular subjects. How well is the Indian Self-Determination and Education Assistance Act of
1975 (as amended after other oversight hearings) doing? What are the problems with law
enforcement or Indian courts? Some oversight hearings can be scheduled on an annual or other
basis, and sometimes legislatures hold oversight hearings when a problem makes the news.
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Many legislatures use "sunset" provisions to review a law. That is, a legislature may create an
agency that will go out of existence at a specific time. The agency may "exist” for five years and
go out of existence unless the legislature reapproves it. Most often, there will be some kind of
oversight and hearings before the agency expires so that the legislature can identify problems
and decide whether to abolish the agency or change the law which created it.

Practical Considerations

The reader may be frustrated at this point because the details of legal foundations and
infrastructure and code development process may seem to be complex, lengthy, or just too
much to do. It may seem that involving professionals will cost too much. As everyone knows,
when you propose something new, there will always be that individual or a group that will
protest. This section addresses some of those concerns.

Big Picture - Baby Steps

Tribal decision-makers should always have the big picture in mind. Councils and business
committees are responsible for the health and well being of their tribes and the people expect
them to plan for the future. Seeing the "big picture” is important, and the previous section
suggested how leaders can "see" the picture, dream about it, make policy, and undertake the
process of passing and administering codes.

If you have a plan which deals with a large subject and lays out the details on how to carry out a
vision in long-term and short-term plans or objectives, that gives you a way to take "baby
steps.” Another way of putting it is that you must walk before you can run.

A good comprehensive plan with legislation to back it up and oversight gives policy-makers the
ability to see what is going on.

One good device to stay on top of the process is to use flow charts, diagrams, and wall charts to
monitor the progress of a plan. That enables policy makers to know what is going on and to
make changes as they are needed. The council or business committee should decide how it
wants to be involved in the process of code development and implementation very early in the
process.

Rights

Planners and policy-makers should be very aware of the idea of "rights." There are different
kinds of rights. For example, if you are going to adopt a land use code and people will be
stopped from doing things on a particular area of land, they are going to complain about their
rights. A person who owns land or owns an interest in land (such as the holder of a tribal
allotment or seifection of land) may claim that it is unfair or illegal to stop doing something or be
required to do something. In some communities, piles of trash on land by a roadside can be
considered dangerous or people may object to a law that requires them to junk old cars that no
longer run. People may object to hunting restrictions where they have hunted for a long time, or
pecple may protest a housing project or dump near where they live.

In other words, people will object. How do you address those objections? This introduction

stresses transparency and inclusion above to give people an opportunity to raise their various
kinds of rights in advance. The validity of legislation is often much safer when there has been a
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process where people can object and the legislature can deal with the good policy reasons why
they will adopt a law in advance. The United States Supreme Court has made it clear that when
non-Indians will be regulated or subjected to tribal court jurisdiction, Indian nations do not have
the power to regulate or subject non-Indians to court action unless (1) they consent or (2) the
jurisdiction has to do with interests of public health, welfare, or safety. Code drafters need to
take those things into account when drafting legislation which will apply to non-Indians, carefully
document them, and spell out the Indian nation's interests in adopting a law.

When an agency or program has the authority to make rules or adopt policies to implement a
code, there should be provisions for people to protest and raise their rights. The law can provide
for fair hearings by a board or a hearing officer, or the law can provide for alternative methods to
resolve disputes, e.g. meetings, mediation, arbitration, peacemaking, or some other form of
dispute resolution.

Ultimately, your tribal court should have the authority to decide challenges to a law or how it is
applied. There is a doctrine of civil rights law that everyone who has a claim under your Indian
nation's Bill of Rights or the Indian Civil Rights Act has the right to access to the courts to raise
civil rights challenges. That right should be respected in your code and it should provide for court
review even when a "civil right" may not be involved.

The idea of rights people can enforce in a fair way should be a part of your vision. This is not a
perfect world. Governmental officials and program administrators have been known to read their
own law wrong, make mistakes, or deny or give benefits based upon favoritism or prejudice.

Democracy

Democracy, or involving people in public life, is an ancient Indian tradition. One Indian tradition
that is common throughout the United States is the notion of "consensus," where people talk
things out and agree to a decision. Too often, Indian nation councils and business committees
have been accused of making decisions behind closed doors. They have been accused of
favoritism toward relatives or bias against non-Indians or nonmember Indians. They have been
charged with denying peoples rights in an arbitrary way. In the legal world, judges and lawyers
have written articles that say that Indian courts are great, but isn't it too bad that tribal councils
control them.

In 1928, the famous Merriam report said that federal Indian policy had been a failure because
decisions were made for Indians by Bureau of Indian Affairs agents who were not members of
the tribe. The U.S. Congress passed the Indian Reorganization Act in 1934 in hopes of shifting
power and authority to tribes. Unfortunately, Congress imposed what is essentially a business
corporation model of government where a powerful "board" make decisions for a tribe.
Sometimes governing bodies are out of touch with their communities and they do make

decisions without regard for their impacts on others.2°

That is why there is a strong emphasis on free information and involvement in this introduction,
along with suggestions on ways to fairly resolve disputes. Housing and community planning
should be open and involve people, with due respect for individual rights, because it affects
everyone. If I do not have housing and want it, I need an opportunity to tell someone that and
have them listen to me. If a new law affects me, I should have an opportunity to know what will
be in it and have an opportunity to comment upon it. If a new law affects me or is administered

0 To be fair, many of the same criticisms are true of county boards of commissioners or City councils.
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unfairly, I shouid have an opportunity to be heard by the person or agency that administers the
law and to go to court or some other dispute resolution body if I am treated unfairly.

Indian nations are at a crossroads. This introduction is designed to introduce tribal leaders to a
new world of planning. It tells leaders what planning, policy development, and code development
are about and how to go about it. That is not enough.

As Vine Deloria has said, Indian nations are laboratories for positive change. They do not have to
do what the rest of the country is doing, and it may be that Indian nations will set examples for
the future which the general American society should follow. There are two traditional Indian
ideas that everyone should consider: The first is respect. Respect for people, the land, and
everything in reality. The second is community. Indian nations need to honor individual rights
(which is also a traditional Indian concept), but they do so in the context of the good of the
community as a whole. Those seemingly contradictory ideas are not contradictory. It is possible
to develop and carry out housing and community development in a legal infrastructure that is as
concerned with the ways we plan and implement as it is with the technical methods.
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Tribal Housing Code

Overview

The following is the 1999 revised edition of the Tribal Housing Code. The initial version was
published by HUD's Office of Native American Programs (ONAP) in 1996 under the title Our
Home: Providing the Legal Infrastructure Necessary for Private Financing. Both the initial 1996
Tribal Housing Code and this 1999 revised Tribal Housing Code were designed to provide tribal
leaders with an outline and an illustrative guide for drafting their specific tribal codes and to
greatly reduce the cost of developing individual tribal housing codes. No single code, however,
can meet the needs of all Indian Nations. This sample code provides a series of options for Indian
Nations to consider in evaluating and adapting the Tribal Housing Code to meet the needs of their
individual communities.

The 1996 version was developed prior to the enactment of the Native American Housing
Assistance and Self-Determination Act of 1996 (Public Law 104-330). This 1999 revised version
reflects significant update and revision of the 1996 Tribal Housing Code. Some of the update and
revision was necessary due to the enactment and implementation of the Native American
Housing Assistance and Self-Determination Act of 1996 (NAHASDA). This 1999 revision, however,
also reflects significant update and revision based upon issues raised by tribes who have used the
1996 Tribal Housing Code to enact their housing codes.

This revised 1999 Tribal Housing Code was developed for ONAP by the Tribal Law and Policy
Institute under a contract with ICF Housing and Community Development Group. The Tribal Law
and Policy Institute is an Indian owned and operated non-profit corporation organized to design
and deliver education, research, training, and technical assistance programs which promote the
improvement of justice in Indian country and the health, well-being, and culture of Native
peoples. The 1999 revisions were completed by Tribal Law and Policy Institute Executive Director
Jerry Gardner and Mary Wynne (an attorney, former Chief Judge of the Colville Tribal Court, and
current judge for a series of tribal courts in the Northwest). The 1999 revisions also incorporate
revisions recommended by California Indian Legal Services attorney Dorothy Alther.

In 1995, ONAP identified the need for a comprehensive Tribal Housing Code, including eviction
and foreclosure procedures. Few tribal governments had enacted housing codes, and the lack of
codes had caused substantial problems for tribal administrations, tribal court systems, Indian
housing authorities (IHA's) and individual homebuyers and tenants.



The 1996 Tribal Housing Code was developed for ONAP by the National Indian Justice Center
(NIJC) under a contract with ICF Kaiser International. NIJC developed the 1996 Tribal Housing
Code in conjunction with a Project Advisory Group. The Members of the Project Advisory Group
were as follows:

Dorothy Alther, Directing Attorney
California Indian Legal Services
(Bishop Office)

Bonnie Craig, Director
Native American Studies
University of Montana

Rebecca Margiotta, Executive Director
Red CIiff Chippewa Housing Authority

Carey Vicenti, Chief Judge
Jicarilla Apache Tribal Court

The Project Advisory Group was involved in all aspects of drafting, reviewing, and revising the
1996 Tribal Housing Code. The primary NIJC staff person responsible for drafting, reviewing, and
revising the 1996 Tribal Housing Code was NIJC Senior Staff Attorney Jerry Gardner with
assistance from Staff Attorney Maureen Geary.

A great deal of time and effort was spent attempting to locate examples of existing tribal housing
codes. Ultimately, only a limited number of examples of tribal housing codes were obtained for
review and analysis by NIJC and the Project Advisory Group. Most tribes had not enacted tribal
housing codes beyond the tribal ordinance establishing their Indian Housing Authority (Most tribal
ordinances are essentially the HUD model IHA Tribal Ordinance although HUD regulations no
longer require tribes to strictly follow a model ordinance.). Many tribes began enacting housing
code provisions during the mid-1990s in order to comply with the provisions of the Section 184
Indian Housing Loan Guarantee Program. Most of these codes, however, were designed primarily
to meet the specific needs of the Section 184 Program rather than to address more
comprehensive tribal housing issues.

Many different codes were used as resource materials in the development of the 1996 Tribal
Housing Code, including the housing code of the Shoshone and Arapaho Tribes; a draft housing
code from the Mississippi Choctaw Tribe; a leasehold mortgages and foreclosure ordinance
developed by Wagenlander and Associates of Denver, Colorado; and a leasehold mortgaging code
developed by Fannie Mae. In addition, the Cheyenne River Sioux Tribe modified and adopted the
first working draft and some of their modifications were utilized in the final document.



General Commentary

This code is titled "Tribal Housing Code" rather than "Model" Tribal Housing Code in order to
highlight the potential pitfalls involved in proposing a "one size fits' all" model code. No single
code can meet the needs of all tribes. This Code provides a series of options for tribes to consider
in evaluating and adapting the Code to meet the needs of a specific tribe. The Tribal Housing
Code should be read in conjunction with the commentary which is done on a section by section
basis. Any tribe considering the adoption of this Code should carefully review the Code and the
commentaries to determine the extent to which the Code meets the needs of their individual
community and then make the necessary changes before enacting it.

There are a number of critical issues which should be addressed by an individual tribe before
enacting a Tribal Housing Code, including:

1. Loan Guarantee Programs

One of the driving forces behind the movement towards enacting tribal housing codes has been
the need for tribes to enact mortgage and foreclosure codes in order to comply with the
provisions of the Section 184 Loan Guarantee Program. The necessary provisions are included
here in Chapter 5 (Mortgages and Foreclosures) and additional information concerning the
program is included in the Commentary to Chapter 5. It is important to note that this Tribal
Housing Code is designed not only to meet the needs of the Section 184 Program, but also to
address a broader range of all mortgages on the-reservation. Also, the language used throughout
the Code is broader than needed to simply meet the requirements of this specific program. The
Code is designed to meet the needs of other current and future governmental programs.

2. Public Law 280/Procedural Provisions

There are a number of tribes that do not currently have functioning Tribal Court Systems. This is
especially true in P.L. 280 states (Act of Aug. 14, 1953, Pub. L. N0.83-280, ch. 505, 67 Stat. 588
(codified as amended at 18 U.S.C. 881162, 25 U.S.C. §81324-1326, 28 U.S.C. 81360, 1360
note) where the affected states were granted limited jurisdictional authority. Some tribes in P.L.
280 states are considering developing tribal court systems that may initially handle only a limited
range of cases - such as housing disputes. This Tribal Housing Code is designed so that it can
meet the needs of these tribes that may not have other comprehensive code chapters.
Consequently, those tribes which do have comprehensive tribal codes may not need all of the
detailed procedural code provisions included in this Code, especially some of the provisions in
Chapter 4.



3. Mutual Help Home Ownership Program

The Mutual Help Home Ownership Program presents difficult conceptual problems due to the fact
that it is a hybrid program. There have been legal disputes concerning whether Mutual Help
Housing participants are tenants or equity owners and whether the Mutual Help and Occupancy
Agreement (MHOA) is a lease/option contract or an installment contract. At times, Mutual Help
participants are referred to and treated as tenants -- at other times as homeowners. For the
purposes of this Tribal Housing Code, we have defined mutual help tenants/homeowners as both
tenants and lessees (see §1-1-5). An individual tribe, however, may decide to add more specific
provisions addressing this program. Moreover, it should be noted that the 1996 enactment of
NAHASDA provides tribes with the authority to change the nature of what had been the Mutual
Help Home Ownership program in their communities.

4. Model Indian Housing Authority (IHA) Tribal Ordinance

Most Indian housing authorities were established through tribal enactment of the HUD model
Indian Housing Authority Tribal Ordinance. (Note that tribes are no longer required to use this
model ordinance). There has been some confusion concerning these IHA establishment
ordinances. These ordinances do not provide a comprehensive housing code which addresses the
broad range of issues set forth in this Tribal Housing Code. This Code is designed to help
implement and supplement tile establishment ordinance - not replace it. The only current
reference to the IHA establishment ordinance in this Tribal Housing Code is contained in §1-1-4
(Relation to Other Laws).

5. Native American Housing Assistance and Self-Determination Act (NAHASDA)

The Native American Housing Assistance and Self-Determination Act of 1996 (NAHASDA) (Public
Law 104-330) was enacted into law on October 26, 1996. NAHASDA reorganized the system of
federal housing assistance to Native Americans by eliminating several separate programs of
assistance and replacing them with a single block grant program. In addition to simplifying the
process of providing housing assistance, the purpose of NAHASDA was to provide federal
assistance for Indian tribes in a manner that recognizes the right of Indian self-determination and
tribal self-governance. The Final Rule implementing NAHASDA was issued on March 12, 1998
following a negotiated rulemaking process.

Early drafts of the 1996 Tribal Housing Code contained provisions which set out various additional
protections for tenants when the landlord is the Indian Housing Authority — or Tribally Designated
Housing Entities (TDHE) under NAHASDA. These protections are set forth in applicable federal
laws and regulations. The most relevant current provision is section 207 of NAHASDA. Indian
Housing Authority protections were included in early drafts of the 1996 Tribal Housing Code to
provide general notice that additional protections may apply, but the specific provisions were
deleted from the final 1996 version because these provisions may vary from time to time based
upon federal laws and regulations and the Indian Housing Authority’s rules and regulations. This
decision not to specifically list these additional provisions greatly simplified the necessary
revisions to the 1996 Tribal Housing Code following the enactment of NAHASDA.



6. Notice to Quit Time Requirements

An individual tribe needs to address the difficult issue of Notice to Quit time requirements prior to
enacting this Tribal Housing Code. These provisions are set forth in §1-3-2 of this Code along with
the detailed commentary that outlines the critical issues involved. The most important issues
concern the determinations of appropriate time requirements and whether the TDHE termination
notice should qualify as the notice to quit (see §1-3-2 and commentary for more information).

7. Grievance Process

Some Indian Housing Authorities (or TDHES) currently utilize an eviction process whereby the
tenant is first given a full administrative hearing/grievance process through the TDHE before the
case goes to tribal court, and then the tenant is given an expedited procedure rather than a full
hearing at the tribal court level. The administrative hearing may be before the TDHE
commissioners or an administrative law judge.

This Tribal Housing Code requires a full hearing at the tribal court level if the case proceeds that
far in the process (and it does not result in a default judgment). It is critical that all due process
requirements be met in the tribal court.

Ultimately, if a tribe enacts this Tribal Housing Code, a TDHE which currently provides a full
administrative hearing may find that two full hearings are overly burdensome. In that case, the
TDHE may decide to scale back their administrative hearing/grievance process so long as it still
meets the minimum requirements of the HUD and TDHE rules and regulations.

8. Mobile Homes

During the course of developing the 1996 Tribal Housing Code, several Project Advisory Group
(PAG) members raised the issue of ways that a Tribal Housing Code might afford protection to
mobile home owners on the reservation. Since mobile homes are often the second most popular
form of housing in Indian Country the PAG felt that repossession of mobile homes should
somehow be addressed in the Code.

One option considered and referenced throughout the Code is to require mobile home lenders to
follow the Mortgage and Foreclosure procedure outlined in Chapter 5 in order to gain possession
of a mobile home from a defaulting borrower. This option requires that lenders treat the mobile
home as real property (i.e. land or a house) and record its mortgage/security interest with the
tribe's Recording Clerk. If the mobile home borrower defaults on his/her mobile home loan, the
lender will have to foreclose on the mobile home pursuant to Chapter 5, instead of following the
usual course of repossession. If a tribe is interested in including mobile homes in its foreclosure
process, we have placed Commentary throughout the Code to assist it to do so.



A tribe considering placing mobile homes within its foreclosure process should be cautioned
however, since doing so could make mobile home lenders reluctant to loan to tribal members.
Requiring a mobile home lender to proceed through a foreclosure process to gain possession of a
mobile home in default will mean more time and cost to the lender, which may make mobile
home loans in Indian Country less desirable. Another problem might be pursuing tribal judgments
in state courts against mobile home lenders who have failed to follow tribal foreclosure
procedures. A state court, under the doctrine of comity, might find that a tribal foreclosure
process is too burdensome of a process for repossessing a mobile home. State laws generally
consider mobile homes personal property and not subject to foreclosure law. As such, a state
court might conclude that the tribal foreclosure law, as applied to mobile homes, is contrary to
state law and thus refuse to enforce the tribal judgment.

An alternative solution to subjecting mobile homes to a foreclosure process is to adopt a tribal
repossession law that provides that mobile homes cannot be taken off the reservation unless the
borrower gives his or her written consent or the mobile home lender has a tribal court order
allowing the removal. This option provides a mobile home borrower more protection than is
usually provided under most state repossession laws but does impose as burdensome a judicial
process as is found under a foreclosure law.

This second option is currently used by the Navajo Nation. Title 7 of the Navajo Nation Code
provides;

8607. Repossession of personal property

The personal property of Navajo Indians shall not be taken from land subject to the
jurisdiction of the Navajo Tribe under the procedures of repossession except in strict
compliance with the following;

1. Written consent to remove the property from land subject to the jurisdiction of the
Navajo Tribe shall be secured from the purchaser at the time repossession is sought.
The written consent shall be retained by the creditor and exhibited to the Navajo Tribe
upon proper demand.

2. Where the Navajo refuses to sign said written consent to permit removal of the
property from land subject to the jurisdiction of the Navajo Tribe, the property shall
be removed only by order of a Tribal Court of the Navajo Tribe in an appropriate legal
proceeding.

Each tribe will need to assess mobile home owner protection on its reservation and decide
whether its Tribal Housing Code or a Tribal Repossession Code may best address the problem of
mobile home repossession.



Chapter 1
General Provisions

1-1-1 Applicability

The following title shall hereinafter be referred to as the "Tribal Housing Code." It shall
apply to any and all arrangements, formal or informal, written or agreed to orally or by
the practice of the parties, in selling, buying, renting, leasing, occupying, or using any
and all housing, dwellings, or accommodations for human occupation and residence. It
shall also apply to any and all mortgages, leasehold mortgages and agreements to secure
an interest in a building.

The following arrangements are not governed by this Code:

(A) Residence at an institution, public or private, if incidental to detention or the provision
of medical, geriatric, educational, counseling, religious, or similar service; or

(B) Occupancy in a hotel, motel, or other commercial lodging.

COMMENTARY: This Section first establishes that this Title shall be referred to as
the "Tribal Housing Code." For purposes of a particular Tribe, other terms such
as "ordinance," "title," "law ," or "act" could be substituted for ""code."
Furthermore, the name of the specific tribe could be inserted into the Title.

The remainder of the Section sets fourth an overall statement of the applicability
of the Code. The statement is written very broadly to cover almost all possible
housing arrangements with the exception of institutional residence and
hotel/motel accommodations. An individual tribe should carefully review this
Section prior to adoption of this Code to determine if any modifications are
required to meet their needs. The term "occupancy" is used with regard to
hotel/motel accommodations instead of "transient occupancy" to make it clear
that all hotel/motel accommodations are excluded from coverage under this
Code. An individual tribe, however, may decide that long term hotel/motel
occupancy should be covered (for instance, when hotels and motels are used as
alternative long term housing while waiting for housing construction or
renovation). In this case, the word transient should simply be added before the
word occupancy in 81-1-1(B).

1-1-2 Jurisdiction

(A) Jurisdiction is extended over all buildings and lands intended for human dwelling,
occupation or residence which may lie within:

(1) The exterior boundaries of the Tribal Reservation;

(2) Lands owned by, held in trust for, leased or used by the Tribe, its members,
its housing authority, or any other entity of the Tribe; or

(3) The Indian Country of the Tribe, as may be defined from time to time by the
laws of the Tribe or of the United States.

(B) Jurisdiction is extended over all persons or entities within the jurisdiction of the
Tribe who sell, rent, lease, or allow persons to occupy housing, dwellings, or



accommodations for the purpose of human dwelling, occupation, or residence, and
all persons who buy, rent, lease, or occupy such structures. Such personal
jurisdiction is extended over all persons and entities, whether or not they are
members of the Tribe, whether they are Indian or non-Indian, and whether they
have a place of business within the Tribal Reservation. Any act within the
Reservation dealing with the subject matter of this Code shall be subject to the
jurisdiction of the Tribe.

(C) Jurisdiction is extended over:

(1) All buildings which may lie upon lands owned by, held in trust for, leased or
used by the Tribe, its members, its Housing Authority, or any other entity of
the Tribe.

(2) All persons or entities within the jurisdiction of the Tribe who lease, mortgage,
or otherwise secure an interest in a building.

(D) Jurisdiction over all matters arising within the jurisdiction of the Tribe with respect
to the subjects of this Code, and jurisdiction with respect to any person or entity
acting or causing actions which arise under this Code shall be exercised by the
Tribal Court.

COMMENTARY: This Section sets forth a broad statement of jurisdiction over
housing cases. An individual tribe should carefully review this section prior to
adoption of this Code to determine if any modifications are required to meet
their individual needs.

1-1-3 Purposes and Interpretation

This Code shall be interpreted and construed to fulfill the following purposes:

(A) To simplify the law governing the occupation of dwelling units, and to protect the
rights of landlords and tenants.

(B) To preserve the peace, harmony, safety, health and general welfare of the people
of the Tribe and those permitted to enter or reside on the Reservation.

(C) To provide eviction procedures and to require landlords to use those procedures
when evicting tenants.

(D) To encourage landlords and tenants to maintain and improve dwellings on the
Reservation in order to improve the quality of housing as a tribal resource.

(E) To simplify the law governing the rights, obligations, and remedies of the owners,
sellers, buyers, lessors, and lessees, of buildings.

(F) To avail the Tribe, tribal entities, and tribal members of financing for the
construction and/or purchase of family residences on trust land within the
jurisdiction of the Tribe by prescribing procedures for the recording, priority and
foreclosure of mortgages given to secure loans made by or through any
government agency or lending institution.

(G) To establish laws and procedures which are necessary in order to obtain
governmental funding for tribal housing programs or loan guarantees for private
or tribal housing construction, purchase, or renovation.

COMMENTARY: This is a very important Section which sets forth the purposes
and philosophy of this Tribal Housing Code. It contains an overall statement



requiring the court to interpret and construe the Code to meet the purposes
set forth in this section. A purpose section is a very useful provision in most
codes especially a tribal housing code because it gives the court guidance
and flexibility interpreting the specific provisions of the code. An individual
tribe should carefully review this section prior to adoption of the Code to
determine whether the seven purposes set forth in this section are
appropriate to meet their needs and whether there are other purposes which
should be added.

1-1-4 Relation to Other Laws

(A) Applicable Law. Unless affected or displaced by this Code, principles of law and
equity in the common law of the Tribe and tribal customs and traditions are
applicable, and the general principles of law of any other Tribe or any other state
may be used as a guide to supplement and interpret this Code.

(B) Other Applicable Laws. Additional tribal and federal laws may apply with regard to
tribal housing such as the ordinance establishing the Indian Housing Authority and
governmental housing laws and regulations.

(C) Conflicts With Other Laws

(1) Tribal Laws: To the extent that this Code may conflict with tribal laws or
ordinances which have been enacted to comply with statutes or regulations of
any agency of the United States, such tribal laws or ordinances shall govern
over the provisions of this Code if it has specific applicability and it is clearly in
conflict with the provisions of this Code.

(2) Federal Laws: Where a conflict may appear between this Code and any
statute, regulation, or agreement of the United States, the federal law shall
govern if it has specific applicability and if it is clearly in conflict with the
provisions of this Code.

(3) State Laws: To the extent that the laws of any state may be applicable to the
subject matter of this Code, such laws shall be read to be advisory and not
directly binding and shall not govern the relations of the parties.

COMMENTARY: This Section sets forth the applicable law and guidance for
the court in handling potential conflicts with other laws. 81-1-4(A)
recognizes that (1) tribal common law and tribal custom and tradition can be
introduced to supplement and interpret this code and (2) that other tribal
and state laws may be used as a guide to supplement and interpret this
Code. 81-1-4(B) and 81-1-4(C) recognize that there may be current or future
tribal and/or federal laws which may conflict with this Code and that these
tribal/federal laws may govern over this Code only if these tribal/federal
laws have specific applicability and are clearly in conflict with this Code
(state laws are held to be advisory only). An individual tribe should carefully
review this section prior to adoption of this Code to determine if any
modifications are required to meet their individual needs.

1-1-5 Definitions

As used in this Code, the following words will leave the meanings given them in this
Section unless the context plainly requires other definitions

(A) Action, suit or lawsuit, claim, complaint or defense shall include any dispute
between persons or entities which relates to the sale, rental, use or occupancy of



any housing, dwelling, or accommodation for human occupancy, including claims
for the payment of monies for such housing, dwellings, or accommodations,
damages to such units, condition of such units or the relationships between
owners and occupiers of such units, including the right to occupy them.

(B) Adult Person, is any person eighteen (18) years of age or older.

(C) Borrower/Mortgagor is the Tribe, the Indian Housing Authority, or any individual
Indian(s) or any heir(s), successor(s), executor(s), administrator(s), or assign(s)
of the Tribe or such Indian(s) or non-Indian(s) who has executed a Mortgage as
defined in this Code or a Leasehold Mortgage as defined in this Code.

(D) Building is a structure, and any appurtenances or additions thereto, designed for
habitation, shelter, storage and the like.

(E) Building or housing codes are any law, ordinance, or governmental regulation of
the Tribe or an agency of the United States which deals with fitness for habitation,
health conditions, or the safety, construction, maintenance, operation, occupancy,
use, or appearance of any dwelling unit.

(F) Dwelling unit is a house or building or portion thereof which is rented or leased as
a home or residence by any person, not including public transient accommodation,
such as hotel rooms.

(G) Guest is any person, other than the tenant, in or around a dwelling unit with the
permission and consent of the tenant.

(H) He/His: the use of he/his means he or she, his or her, and the singular includes
the plural.

(1) Housing Authority is the which is the Tribally
Designated Housing Entity, authorized or established under the authority of the
Native American Housing Assistance and Self-Determination Act of 1996 (Public
Law 104-330).

COMMENTARY: The blanks left in the above definition should be filled in by
the tribe, for example: "Housing Authority is the Navajo Nation Housing
Authority™

(J) Indian is any person recognized as being an Indian or Alaska Native by any Tribe,
or by the government of the United States.

(K) Landlord can be the Tribe, Indian Housing Authority, a person, entity or federal
government agency which is the owner, lessor, or sublessor of a dwelling unit
intended for the use of tenants.

(L) Lease is an agreement, written or oral, as well as valid rules and regulations,
regarding the tenants and conditions of the use and occupancy of real property,
dwelling unit, building, or premises, including a lease-to-purchase agreement.

(M) Leasehold Mortgage is the mortgage of a lease of property given to secure a loan,
and may be created under the auspices of any federal agency homebuyer
program, the Indian Housing Authority, or any other agreement entered between
a Borrower/Mortgagor and a Lender/Mortgagee.

(N) Mortgage Foreclosure Proceeding is a proceeding:

(1) To foreclose the interest of the Borrower(s)/Mortgagor(s), and each person or
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entity claiming through the Borrower(s)/Mortgagor(s), in real property, a
building, or in the case of a Leasehold Mortgage, a Lease for which a Mortgage
has been given under the home purchase program of any federal agency; and

(2) To assign where appropriate the Borrower(s)/Mortgagor(s) interest to a
designated assignee.

COMMENTARY: Should the tribe decide to require lenders to foreclose on
mobile homes located on the reservations it should include "mobile homes"
with the list of properties that are subject to the tribe's foreclosure
proceedings.

(O) Lender Designated Assignee. Any lender as defined in this Code may assign or
transfer its interest in a Mortgage or Lease and/or Leasehold Mortgage to a
Designated Assignee.

(P) Lender/Mortgagee is any private lending institution established to primarily loan
funds and not to invest in or purchase properties, the Tribe, an Indian Housing
Authority, or a U.S. government agency or private individual which loans money,
guarantees or insures loans to a Borrower for construction, acquisition, or
rehabilitation of a home. It is also any lender designated assignee(s) or
successor(s) of such Lender/Mortgagee.

COMMENTARY: Should the tribe decide to subject mobile homes to the
foreclosure proceeding you should make the following amendment to
definition (P): "Lender/Mortgagee loans to Borrower construction,
rehabilitation, or acquisition of a home including a mobile home. It is also
any lender . . ."

(Q) Lessor is the legal, beneficial, or equitable owner of property under a Lease.
Lessor may also include the heir(s), successor(s), executor(s), administrator(s),
or assign(s) of the lessor.

(R) Lessee is a tenant of a dwelling unit, user and/or occupier of real property, or the
homebuyer under any federal mortgage program including the Mutual Help
program. The lessee may, for purposes of federal agency home mortgage
programs, be the Indian Housing Authority.

(S) Mortgage is a lien as is commonly given to secure advances on, or the unpaid
purchase price of a building or land, and may refer both to a security instrument
creating a lien, whether called a mortgage, deed of trust, security deed, or other
term, as well as the credit instrument, or note, secured thereby.

COMMENTARY: Should the tribe decide to subject mobile homes to the
foreclosure process please add in "mobile home' after the word "building" on
the second line of definition (S).

(T) Mortgagor/Borrower - see Borrower/Mortgagor.

(U) Mortgagee/Lender - see Lender/Mortgagee.

(V) Mobile home is a structure designed for human habitation and for being moved on
a street or highway. Mobile home includes pre-fab, modular and manufactured
homes. Mobile home does not include a recreational vehicle or a commercial

coach.

(W) Nuisance is the maintenance or allowance on real property of a condition which
one has the ability to control and which unreasonably threatens the health or
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safety of the public or neighboring land users or unreasonably and substantially
interferes with the ability of neighboring property users to enjoy the reasonable
use and occupancy of their property.

(X) Owner is any person or entity jointly or individually having legal title to all or part
of land or a dwelling, including the legal right to own, manage, use, or control a
dwelling unit under a mortgage, long-term lease, or any other security
arrangement.

(Y) Person includes the Tribe, Indian Housing Authority, an individual or organization,
and where the meaning of a portion of this Code requires, it means a public
agency, corporation, partnership, or any other entity.

(Z) Premises is a dwelling unit and the structure of which it is a part, and all facilities
and areas connected with it, including grounds, common areas, and facilities
intended for the use of tenants or the use of which is promised for tenants.

(AA) Rent is all periodic payments to be made to a landlord or lessor under a lease.

(BB) Rental agreement - see Lease.

(CC) Reservation is the Reservation in the state of

COMMENTARY: The blanks left throughout this Code indicate where the tribal
name should be placed.

(DD) Shall, for the purposes of this Code, will be defined as, mandatory or must.

COMMENTARY: The word "shall" as used throughout this Code will be defined
as "mandatory' or "must.” For example: ""Each tenant shall pay rent"
translates to "Each tenant must pay rent"” or "Each Tenant has a mandatory
duty to pay rent.” In the alternative, an individual tribe could decide to
change "shall” to "must " throughout this Code.

(EE) Subordinate Lienholder is the holder of any lien, including a subsequent
mortgage, perfected subsequent to the recording of a Mortgage under this Code,
except the Tribe shall not be considered a subordinate lienholder with respect to
any claim regarding a tribal tax on real property.

(FF) Tenant is the lessee(s), sublessee(s), or person(s) entitled under a lease or
Mutual Help Occupancy Agreement to occupy a dwelling unit to the exclusion of
others.

(GG) Tribal Court is the Court as established by the laws of this Tribe or such body as
may now or hereafter be authorized by the laws of the Tribe to exercise the
powers and functions of a Court of law.

(HH) Tribal Recording Clerk is the director of the Tribal Real Estate program or such
other person designated by the Tribe to perform the recording functions required
by this document or any deputy or designee of such person.

COMMENTARY: Should the tribe decide to rely on a state or Bureau of Indian
Affairs recording system, definition (HH) should be deleted.

(1) Tribe is the

COMMENTARY: This Section sets forth an extensive list of definitions in
alphabetic order. Note that an individual tribe would need to fill in the blanks
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in three definitions (1) Housing Authority, (CC) Reservation and (I1) Tribe
with their specific tribal information and/or adding the specific tribe
identification information throughout the Code. Also, note that two terms
(""borrower/mortgagor™ and "lender-mortgagee') are used together
throughout the code to reduce potential confusion created by using the terms
mortgagor and mortgagee by themselves and that these terms are each
referenced twice in this definitions Section. There may be additional
definitions which could be added to this Section.
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Chapter 2
Landlord/Tenant Responsibilities And Remedies

1-2-1 Rental Agreements

(A) Effect of Rental Agreements. The provisions of this Code, as well as the applicable
laws identified in 81-1-4, establish the minimum rights and responsibilities of
landlords and tenants. Unless inconsistent therewith, rental agreements may
supplement these minimum rights and responsibilities.

(B) Terms Prohibited in Rental Agreements. No rental agreement shall provide that the
tenant agrees: (1) to waive or forfeit his rights or remedies under this Code or any
other applicable laws as identified in §1-1-4; (2) to exculpate or limit the liability of
the landlord or to indemnify the landlord for that liability or the costs connected
therewith; (3) to permit the landlord to dispossess him without resort to court order;
or (4) to pay a late charge prior to the expiration of the grace period set forth in 81-
3-1(A). A provision prohibited by this subsection shall be unenforceable.

(C) Term of Tenancy. In the absence of a definite term in the rental agreement, the
tenancy shall be month-to-month.

(D) Payment of Rent. In the absence of definite terms in the rental agreement, rent is
payable at the landlord's office (if known) or at the dwelling unit. In the absence of
definite terms, the amount of rent shall be the fair market value of the rental unit.

COMMENTARY: This Section sets forth specific provisions concerning rental
agreements. First, it establishes that this Code establishes the minimal rights
and responsibilities for landlords and tenants. Second, specific rental terms
are prohibited. Third, it establishes that in the absence of definite terms, the
tenancy shall be month-to-month, the rent shall be fair market value and the
rent shall be payable at the landlord's office (if known) or at the dwelling
unit. There are at least two additional issues which could also be addressed
here. First, there may be a need to include a provision excluding those whose
residence is conditional upon employment (such as resident managers and
some seasonal workers) from the Code requirements - or at least to
substantially modify the provisions for them. Second, although subsection
(B) identifies prohibited terms, it does not contain a remedy - some states
have recently been adding laws which provide that a landlord who
intentionally includes an illegal provision is required to pay damages and
attorneys fees.

1-2-2 Rules and Regulations

(A) The landlord may promulgate reasonable rules and regulations regarding the use and
occupancy of the dwelling unit.

(B) Such rules and regulations are enforceable against the tenant only if:
(1) their purpose is to promote the convenience, safety or welfare of the tenants

in the premises, preserve the landlord's property from abusive use or make a
fair distribution of services and facilities held out for all the tenants generally;
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(2) the rules and regulations are reasonably related to the purpose for which they
are adopted;

(3) the rules and regulations apply to all tenants in the premises in a fair manner;

(4) the rules and regulations are sufficiently explicit in their prohibition, direction
or limitation of the tenant's conduct to fairly inform him of what he shall or
shall not do to comply; and

(5) the tenant has notice of the rules and regulations at the time he enters into
the rental agreement or when they are adopted.

(C) If a rule or regulation that would result in a substantial modification of the terms of
the rental agreement is adopted after the tenant enters into the rental agreement,
such rule or regulation is not valid unless the tenant consents to such rule or
regulation in writing.

COMMENTARY: This Section sets forth specific procedures by which landlords
may establish rules and regulations concerning the use and occupancy of
dwelling units. An individual tribe should review these provisions to
determine if they should be applicable to all types of housing on an individual
reservation.

1-2-3 Landlord Responsibilities

Except as otherwise fairly and reasonably provided in a rental agreement or a Mutual Help
Occupancy Agreement, each landlord subject to the provisions of this Code shall:

(A) Maintain the dwelling unit in a decent, safe, and sanitary condition.
(B) Comply with applicable building and housing codes.

(C) Make all necessary repairs to put and maintain the premises in a fit and habitable
condition, except where the premises are intentionally rendered unfit or uninhabitable
by the tenant or his guest, in which case such duty shall be the responsibility of the
tenant.

(D) Keep common areas clean, safe, and secure.
(E) Ensure tenant access to the dwelling unit.

(F) Maintain in good condition and safe working order all electrical, plumbing, sanitary,
heating, ventilating, air-conditioning, and other facilities and appliances, where such
things are not the responsibility of the tenant or are generated by an installation
within the exclusive control of the tenant.

(G) Provide and maintain proper and appropriate receptacles and facilities for the disposal
of ashes, garbage, rubbish, and other waste.

(H) Provide running water, hot water, and heat in accordance with applicable building and
housing codes, except to the extent the tenant is required to provide such for himself.

(1) Guarantee the right of quiet enjoyment of the dwelling unit to the tenant and insure
that the conduct of other tenants, their guests, and other persons on the premises
does not cause a nuisance, endangerment of public health and safety, breach of
peace, or interference with the quiet enjoyment of the tenant.

(J) Give sole possession of the dwelling unit to the tenant in accordance with the rental
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agreement and refrain from:
(1) entering the unit, except as authorized in 81-2-4(K);

(2) making repeated demands for entry otherwise lawful under 81-2-4(K) but
which have the effect of unreasonably harassing the tenant;

(3) sexually harassing or physically assaulting the tenant in or around his dwelling
unit; or

(4) locking the tenant out of his dwelling unit without the tenant's consent.

(K) Disclose, in writing, the name, address, and telephone number of the person
responsible for receiving rent, notices and demands under this code, the person
authorized to manage the dwelling unit, the owner of the premises or his agent, and
the person responsible for making repairs, where they are required.

COMMENTARY: This Section sets forth eleven specific landlord
responsibilities. An individual tribe should carefully review these landlord
responsibilities for applicability and determine if revised and/or additional
responsibilities are needed. In addition, it may be necessary to clarify that
the landlord cannot simply alter or eliminate many of these responsibilities -
some responsibilities (such as who provides garbage cans) should be subject
to contract negotiations, but other responsibilities (such as the warranty of
habitability) should not be subject to contract negotiations.

1-2-4 Tenant Responsibilities

Except as otherwise fairly and reasonably provided in a rental agreement or mutual help
occupancy agreement, each tenant subject to the provisions of this Code shall:

(A) Pay rent without demand or notice at the time and place agreed upon by the parties.

(B) Immediately notify the landlord of any defects in the premises hazardous to life,
health, or safety.

(C) Keep the dwelling unit reasonably clean and dispose of all ashes, garbage, rubbish,
junk, and abandoned vehicles in a proper, sanitary, and safe manner.

(D) Use all electrical, plumbing, sanitary, heating, ventilating, air-conditioning, and other
facilities and appliances which are part of the dwelling unit or premises, and the
property of the landlord, in a proper, safe, sanitary, and reasonable manner.

(E) Refrain from destroying, defacing, damaging, or removing any part of the dwelling
unit, premises, or common areas, and to require guests to act in like manner.

(F) Pay reasonable charges for the repair of damages, other than normal wear and tear,
to the dwelling unit, premises, or common areas caused by the tenant or his guests,
or to repair such damages as required under the rental agreement, within thirty (30)
calendar days of such damage.

(G) Conduct himself, and require his guests to conduct themselves, in a manner which
does not disturb the quiet enjoyment of others or cause a breach of the peace.

(H) Not give up the dwelling unit to others, assign a lease arrangement, or sublease the
dwelling unit without the written or oral permission of the landlord.

(1) Use the dwelling unit only for residential purposes as agreed, and not to use the unit
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or permit its use for any other purpose, including illegal conduct or any other activity
which may harm the physical or social environment of the premises or the area
around it.

(J) Abide by all rules and regulations promulgated by the landlord in accordance with 81-
2-2 of this Code.

(K) Provide the landlord access to the dwelling unit to perform maintenance and repairs,
inspect the premises, supply necessary or agreed services, or show the dwelling unit
to prospective buyers or tenants, provided that such access shall be at reasonable
times when the tenant is present, and upon reasonable written or oral notice from the
landlord, except in emergency situations where the health, safety or welfare of the
tenant or the tenant's neighbors is in immediate danger or where the tenant consents.
No tenant who unreasonably denies access to a landlord for these purposes may
pursue an action or grievance on the grounds that any services or repairs were not
provided.

COMMENTARY: This Section sets forth eleven specific tenant responsibilities.
An individual tribe should carefully review these obligations to determine if
revised and/or additional responsibilities are needed. In addition, it may be
necessary to clarify that the tenant cannot simply alter or eliminate many of
these responsibilities - some responsibilities (such as who provides garbage
cans) should be subject to contract negotiations, but other responsibilities
(such as the prohibition against illegal or unsafe usage) should not be
subject to contract negotiations.

1-2-5 Tenant Remedies (Option A)

Where a landlord has not complied with this Code or the agreement of the parties, the
tenant has the following rights:

(A) To give reasonable notice to the landlord to comply with his obligations, including the
right to require repairs or maintenance which are the responsibility of the landlord.

(B) Should landlord fail to comply with his duties after the provision of notice under
subsection (A) above within a reasonable period of time, the tenant may make
necessary repairs and take other necessary remedial action and deduct the cost from
the rent payment, or may terminate the agreement under which the tenant occupies
the premises.

(C) To seek a Court order or judgment for the payment of monies or costs, compliance
with the agreements and obligations of landlords, terminate an agreement, pay
damages, or any other relief to which he may be entitled by law or the agreement of
the parties.

1-2-5 Tenant Remedies (Option B)

(A) Conditions. Where a landlord has not complied with his responsibilities regarding
dwelling unit conditions, as set forth in 81-2-3(A)—(K) of this Code, and where the
tenant has given notice to the landlord and the landlord has failed, within a
reasonable period of time, to cure his noncompliance, the tenant may:

(1) Withhold rent in cases where the landlord’'s noncompliance renders the
dwelling unit uninhabitable; or

(2) Make necessary repairs and deduct the cost of such repairs from his rent; or
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(3) Institute an action in the Tribal Court seeking:

(i) an order compelling the landlord to comply with his responsibilities as
set forth in §1-2-3(A)—(K) of this Code;

(ii) an award of money damages, which may include a retroactive
abatement of rent; and/or

(iii) such other relief in law or equity as the court may deem proper,
provided that no tenant may institute such an action if a valid notice to
quit based upon nonpayment of rent has been served on him prior to his
institution of the action. Where a landlord violates his responsibilities as
set forth in §1-2-3(1) or §1-2-3(J) of this Code, damages shall be not less
than an amount equal to one month's rent and tenant shall be further
entitled to reasonable attorney’s fees.

(4) Terminate the rental agreement.

(B) ldentification of Landlord. Where a landlord fails to identify himself to the tenant in
accordance with §1-2-3(k) of this Code, the tenant is under no obligation to pay rent
and may terminate any existing rental agreement.

COMMENTARY: There are two separate Tenant Remedies sections set forth in
this Code. Option A is a more general provision. Option B is a more specific
and detailed provision. An individual tribe should carefully review both of
these options to determine which option is most appropriate. It also may be
necessary to define "reasonable’ time for specific actions and to clarify the
time period during which there is "no obligation to pay rent"” when there is a
failure to identify the landlord.

1-2-6 Landlord Remedies (Option A)

Where a tenant has not complied with this Code or the agreement of the parties, the
landlord has the right to:

(A) Give reasonable notice to the tenant to comply with his obligations, pay any monies
due and owing under the agreement of the parties, or landlord has right to terminate
the agreement under which the tenant occupies the premises, and demand that he
and those with him leave the premises.

(B) Require repairs or maintenance which are the responsibility of the tenant and
compliance with reasonable rules and regulations for occupancy.

(C) Seek a Court order or judgment for the payment of monies or costs, for compliance
with the agreements and obligations of tenants, for termination of an agreement,
payment of damages, eviction of tenants, or any other relief to which he may be
entitled by law or the agreement of the parties.

1-2-6 Landlord Remedies (Opinion B)

Where a tenant has committed serious or repeated violations of his responsibilities as set
forth in 81-2-4 of this Code, the landlord may institute an action in the Tribal Court
seeking an order compelling the tenant to comply with his responsibilities as set forth in
81-2-4, an award of money damages, and/or such other relief in law or equity as the
court may deem just and proper.

COMMENTARY: There are two separate Landlord Remedies sections set forth
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in this draft. Option A is a slightly more detailed provision. Option B is a more
summary provision. An individual tribe should carefully review both of these
options to determine which option is most appropriate.

1-2-7 Abandoned Dwelling Units (Option A)

Where a dwelling has been abandoned (the tenant has vacated without notice and does
not intend to return which is evidenced by removal of possessions, nonpayment of rent,
disconnected utilities, or expressed to the landlord or third party) a landlord, without
further notice to the tenant may post a notice on the dwelling stating that the landlord
intends to take possession and that the tenant's possessions will be inventoried and
removed within ten (10) days from the posting. If the tenant's possessions are not
claimed within thirty (30) days from their removal from the abandoned dwelling, the
landlord may dispose of the possessions. If the abandoned property is of cultural,
religious, or ceremonial significance, the landlord shall have an affirmative duty to locate
next of kin and/or contact the Tribe in order to return these items.

1-2-7 Abandoned Dwelling Units (Option B)

A landlord may regain possession of a dwelling unit, in accordance with this section,
where the tenant has vacated the Unit without notice to the landlord and does not intend
to return, which is evidenced by the removal by the tenant or his agent of substantially all
of his possessions and personal effects from the premises and either:

(1) nonpayment of rent for two or more months,
(2) terminated water or electrical utility, service for more than one month, or

(3) an express statement by the tenant that he does not intend to occupy the premises
after a specified date.

(A) The landlord may the send notice to the tenant at his last known address both by
regular mail, postage prepaid, and by certified nail, return receipt requested, stating
that:

(1) he has reason to believe that the occupant has abandoned the dwelling unit,

(2) he intends to reenter and take possession of the dwelling unit unless the occupant
contacts him within ten (10) days of receipt of the notice,

(3) if the tenant does not contact him, he intends to remove any possessions and
personal effects remaining in the premises and to rent the premises, and

(4) if the tenant does not reclaim such possessions and personal effects within sixty
(60) days after the notice, they will be disposed of in accordance with 81-4-15 of
this Code. The notice shall be in clear and simple language and shall include a
telephone number and a mailing address at which the landlord can be contacted.
If the notice is returned as undeliverable, or if the tenant fails to contact the
landlord within ten (10) days of the receipt of the notice, the landlord may reenter
and take possession of the dwelling unit, at which time any rental agreement in
effect shall terminate.

(B) The landlord need not comply with the procedures set forth in Chapter 3 of this Code
to obtain possession of a dwelling unit which has been abandoned.

(C) If the abandoned property is of cultural, religious, or ceremonial significance, the
landlord shall have an affirmative duty to locate next of kin and/or contact the Tribe in
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order to return these items.

COMMENTARY: This Section sets forth two options concerning abandoned
dwelling units. Option A is a more summary provision. Option B is a more
detailed provision. An individual tribe should carefully review both of these
options to determine which option is most appropriate. Note that sections
have been added to both options setting out an affirmative duty to locate

next of kin and/or the Tribe and return items of cultural, religious, or
ceremonial significance.
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Chapter 3
Grounds For Eviction/Notice To Pre-Eviction Options

1-3-1 Grounds for Eviction

A person may be evicted for:

(A) Nonpayment of rent under an agreement for the lease purchase or occupation of a
dwelling when such payments are not made after ten (10) calendar days of the
agreement date of payment, or ten (10) calendar days following the first day of the
month in a month-to-month tenancy.

(B) Any agreement in rent, costs, or damages which have been due and owing for thirty
(30) calendar days or more. The receipt by a landlord of partial payments under an
agreement shall not excuse the payment of any balance due upon demand.

(C) Nuisance, intentional or reckless damage, destruction, or injury to the property of the
landlord or other tenants, or disturbing another tenant's right to quite enjoyment of a
dwelling unit.

(D) Serious or repeated violations of the rental agreement, any reasonable rules or
regulations adopted in accordance with 81-2-2, this Code, or any applicable building
or housing codes.

(E) Occupation of any premises without permission or agreement, following any
reasonable demand by a person in authority over the premises to leave.

(F) Under other terms in the rental agreement which do not conflict with the provisions of
this Code.

COMMENTARY: This Section sets forth six specific grounds for eviction. An
individual tribe should carefully review these six grounds to determine if
revised and/or additional grounds are needed. For example, this Code only
allows a ""no cause™ eviction by a private landlord if it is set forth in the
rental agreement under 81-3-1(F). An individual tribe may decide to broaden
this to allow a private landlord to evict for no cause so long as it is not for
"illegal purposes.”

1-3-2 Notice to Quit Requirements

(A) When Notice to Quit is Required. When a landlord desires to obtain possession of a
dwelling unit, and when there exists one or more legally cognizable reasons to evict
the tenant or tenants occupying the unit as set forth in 81-3-1, the landlord shall give
notice to the adult tenants to quit possession of such dwelling unit according to the
provisions of this chapter.

(B) Purpose of Notice to Quit. The purpose of the notice to quit is to provide advance
notice to the tenant of a specific problem which needs to be addressed. It is also
intended to induce the tenant to enter into discussions with the landlord in order to
resolve the problem.

(C) Statement of Grounds for Eviction Required. The notice to quit shall be addressed to
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the adult tenants of the dwelling unit and shall state the legally cognizable reasons(s)
for termination of the tenancy and the date by which the tenant is required to quit
possession of the dwelling unit.

(D) Form of Notice. The notice shall be in writing substantially in the following form:

"l (or we) hereby give you notice that you are to quit possession or occupancy of
the dwelling unit now occupied by you at (here insert the address or other
reasonable description of the location of the dwelling unit), on or before the (here
insert the date) for the following reason (here insert the legally cognizable reason
or reasons for the notice to quit possession using the statutory language or words
of similar import). Signed, (here insert the signature, name and address of the
landlord, as well as the date and place of signing,)"

(E) Time Requirements for Notice. The notice must be delivered within the following
periods of time:

(1) No less than seven (7) calendar days prior to the date to quit specified in the
notice for any failure to pay rent or other payments required by the
agreement.

(2) No less than three (3) calendar days prior to the date to quit specified in the
notice for nuisance, serious injury to property, or injury to persons. In
situations in which there is an emergency, such as a fire or condition making
the dwelling unsafe or uninhabitable, or in situations involving an imminent or
serious threat to public health or safety, the notice may be made in a period of
time which is reasonable, given the situation.

(3) No less than fourteen (14) calendar days in all other situations.

COMMENTARY: This is a very important Section which sets forth the general
requirements for the notice to quit. It sets forth when the notice to quit is
appropriate, that a statement of the grounds for the eviction is needed (see
81-3-1), the general form of the notice, and the time requirements for the
notice to quit. An individual tribe should carefully review these provisions
especially the time requirements to determine if these provisions are
appropriate.

Note that an early draft of this Code set forth a separate section for
termination which was required before the notice to quit could be utilized.
The advantage of a separate termination system is that it is designed to give
the tenant an opportunity to cure the problem. The tenant must first get a
termination notice stating that the tenancy will terminate unless the problem
is corrected. If the problem is not corrected, then the landlord can proceed to
serve a notice to quit. Thus, it requires a two step process to evict a tenant -
first a termination notice and then a notice to quit. This final version,
however, combines and simplifies the process utilizing a one step notice to
quit. The process is easier to understand, but the potential impact on tenants
could be significant (It may be useful, however, to change the notice from
simply a Notice to Quit to a Notice to Comply or Quit).

Consequently, the timing requirements should be carefully examined. This
Code provides a general seven day notice to quit. It might be necessary to
extend this time period to protect the tenants. We would certainly
recommend against reducing the time requirement from seven days. In fact,
an individual tribe might decide that it is necessary to increase all three time
requirements under this provision. For example, the time requirements under
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81-3-2(E)(1) could be increased from 7 days to 15 days, the time
requirements under 81-3-1(E)(2) could be increased from 3 days to 5 days,
and the time requirements under 81-3-2(E)(3) could be increased from 14
days to 30 days.

An additional issue is whether the IHA notice to terminate counts as the
notice to quit required under this Code. The current draft language of this
Code assumes that the IHA must use a two step process by first going
through the termination process and then going through the notice to quit
process under this Code. If an individual tribe decides to reduce one step in
this two step process by allowing the termination notice to count as the
notice to quit, then an additional provision could be added to this section
such as the following:

(F) 1ndian Housing, Authority Termination Notice. When the landlord is an
Indian Housing Authority, the housing authority termination notice shall
qualify as the notice to quit required under this section so long as the time
requirements of the housing authority termination notice are at least as long
as the time requirements set forth in §1-3-2(E) of this Code.

1-3-3 Serving the Notice to Quit

Any notice to quit must be in writing, and must be delivered to the tenant in the following
manner:

(A) Delivery must be made by an adult person.
(B) Delivery will be effective when it is:
(1) Personally delivered to a tenant with a copy delivered by mail, or

(2) Personally delivered to an adult living in the premises with a copy delivered by
mail, or

(3) Personally delivered to an adult agent or employee of the tenant with a copy
delivered by mail.

(C) If the notice cannot be given by means of personal delivery, or tenant cannot be
found, the notice may be delivered by means of:

(1) Certified mail, return receipt requested, at the last known address of the
landlord or tenant, or

(2) Securely taping a copy of the notice to the main entry door of the premises in
such a manner that it is not likely to blow away, and by posting a copy of the
notice in some public place near the premises, including a tribal office, public
store, or other commonly frequented place and by sending a copy first class
mail, postage prepaid, addressed to the tenant at the premises.

(D) The person giving notice must keep a copy of the notice and proof of service in
accordance with this section, by affidavit or other manner recognized by law.

COMMENTARY: This Section sets forth the specific requirements for serving
the notice to quit.

23



1-3-4 Pre-Eviction Options

(A) Negotiated Settlement. After a Notice to Quit is served upon a tenant, the landlord
and tenant may engage in discussions to avoid a proceeding to evict and to settle
the issues between the parties. The agreement to enter into discussions will not
affect the rights of the parties unless the parties reach an agreement to waive any
of their rights.

(B) Stay of Proceedings. Where the parties mutually agree in good faith to proceed
with such discussions, and Judicial Eviction procedures have been initiated, the
Court will stay such proceedings until it is notified by one or both parties that a
hearing is required or that a settlement has been reached.

(C) Settlement Options. In reaching an agreement, the parties may consider, but are
not limited to the following options:

(1) The parties may employ the use of advocates or attorneys;

(2) The parties may employ the use of a mediator or conciliator;

(3) The parties may agree to arbitrate the issues in binding arbitration;
(4) The parties may agree to options set forth in Section 81-4-8(A)(4)(8);

(5) The parties may agree to any other barter for services and goods, or to any
other means of securing a fair exchange of value for the use of the dwelling;

(6) The parties may agree to dismiss the matter in exchange for any agreement
reached;

(7) The parties may agree to stipulate to a judgment to be entered by the Court.

COMMENTARY: Many potential litigants do not realize their inherent powers
to attempt to negotiate settlements to their disputes. This Section was
inserted to encourage the parties in a dispute to enter into negotiations and
give some ideas as to how such negotiations may take place and what may
be considered.
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Chapter 4
Judicial Eviction Procedures

1-4-1 Summons and Complaint

If, after the date set forth in the notice to quit for the tenant to quit possession of the
dwelling unit, the tenant has not quit possession, the landlord may file a complaint in the
Tribal Court for eviction and such other relief as the Court may deem just and proper. The
complaint shall state:

(A) The names of the adult tenant(s) against whom the suit is brought;
(B) A description of the rental agreement, if any;

(C) The address or reasonable description of the location of the premises;
(D) The grounds for eviction;

(E) A statement showing that the notice to quit and any required termination notices have
been served in accordance with this code or other applicable law; and

(F) A statement of the relief demanded, including any claim(s) for possession of the
dwelling unit, damages, fees, costs, or other special relief.

(G) If the landlord is an Indian Housing Authority, a statement that the Indian Housing
Authority has complied with all required regulatory processes prior to filing the
eviction action.

COMMENTARY: This Section sets forth the procedures for summons and
complaint under this Code. The provisions apply only when the steps set
forth in Chapter 3 for notice to quit have been met. This Section sets forth
seven specific requirements which shall be included in the complaint. An
individual tribe should review these seven requirements to determine if
revised and/or additional provisions are needed. For example, if an
applicable traditional dispute resolution procedure is required prior to filing
the complaint, it should be included here. This Section and other sections in
the Chapter may not be necessary if these civil procedures are already
adequately covered in the general tribal civil procedure code.

1-4-2 Action Upon Filing Complaint

When a complaint is filed in the Tribal Court, it shall be immediately presented to a Tribal
Court Judge. This shall be on the date of filing, or, if no judge is present, on the first
regular Court day after filing or when a judge may first be found. The judge shall review
the complaint and shall, if it appears to be in compliance with §1-4-1 and served as set
forth in 81-3-3, issue an order of the Court requiring the defendant named in the
complaint to appear before the Court on a certain date to contest the complaint. The date
for appearance for answering the complaint shall be no less than three (3) calendar days
after the date of the order in matters involving serious nuisance or ten (10) calendar days
in all other cases. Upon setting of the date for appearance, the plaintiff shall have
defendant served with the complaint and a summons to appear for the court date.
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COMMENTARY: This Section sets forth the actions which shall be taken by the
tribal Court once a complaint has been filed under this Code. Note that it may
be necessary to add a summary or expedited process here for certain types
of cases.

1-4-3 Commencement of Proceedings

(A) If the tenant appears before the Court in person or in writing to contest the
complaint, the Court shall set a hearing date. Any written response shall state any
defenses or factual disputes and where any defendant appears in person, a written
response shall be served upon the plaintiff within five (5) calendar days of any
hearing, excluding weekends and holidays.

(B) The Court shall set a hearing date which is no more than fifteen (15) calendar days
following the date for appearance, except when the hearing date would fall on a
weekend or holiday, and in such a situation on the first regular Court day following
that date.

(C) A defendant may, for good cause shown, and upon the payment of a reasonable sum
for the fair rental value of the premises between the date on which the complaint was

filed and the date of hearing, obtain an extension of time, beyond the fifteen (15) day

period. The Court may refuse to extend the date of hearing where the complaint is

based upon nuisance or injuries provided in §1-3-1(C), and shall not extend the date
of hearing where the complaint is based upon conduct which is alleged to constitute a
serious danger to public health, safety, or peace.

(D) The Court may in its discretion on motion from the landlord order the tenant to pay
into the Court rents for the use and occupancy during the pendency of the eviction
case.

COMMENTARY: This Section sets forth further guidance to the court
concerning commencement of proceedings. An individual tribe should
carefully review the time frames in this section to determine if these time
frames are appropriate and realistic.

1-4-4 Defenses

The Court shall grant the remedies allowed in this Code, unless it appears by the evidence

that:

(A) The premises are untenable, uninhabitable, or constitute a situation where there is a
constructive eviction of the tenant, in that the premises are in such a condition, due
to the fault of the landlord, that they constitute a real and serious hazard to human
health and safety and not a mere inconvenience.

(B) The landlord has failed or refused to make repairs which are his responsibility after a
reasonable demand by a tenant to do so, without good cause, and the repairs are
necessary for the reasonable enjoyment of the premises.

(C) There are monies due and owing to the tenant because he has been required to make

repairs which are the obligation of the landlord and the landlord has failed or refused
to make them after a reasonable notice. Such sums may be a complete or partial
defense to a complaint for eviction, but only to the extent that such sums set off
monies owed for occupancy. A tenant may be evicted after such a period if he fails or
refuses to pay the reasonable rental value of the premises.

(D) That due to the conduct of the landlord, there is injury to the tenant in such a way
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that justice requires that relief be modified or denied. This shall include the equitable
defenses of estoppel, laches, fraud, misrepresentation, and breaches of serious and
material obligations for public health, safety, and peace standards.

(E) That there are such serious and material breaches of applicable housing law on the
part of the landlord that it would be unjust to grant him a remedy.

(F) The landlord is evicting the tenant because of his/her race, sex, sexual orientation,
religion, age, marital status, family status, or because the tenant is disabled.

(G) The landlord terminated the tenancy in retaliation for the tenant's attempt to secure
his rights under this Code or to force the landlord to comply with his duties under this
Code.

(H) Any other material or relevant fact the tenant might present that may explain why his
eviction is unjust and unfair.

COMMENTARY: This Section sets forth possible defenses to an action under
this Code.

1-4-5 Discovery and Prehearing Proceedings

Extensive, prolonged, or time consuming discovery and preheating proceedings will not
be permitted, except in the interests of justice and for good cause shown by the moving
party. Discovery shall be informal, and reasonably provided on demand of a party, and it
shall be completed within five (5) calendar days of the date of hearing. Requests for
discovery shall be made no later than three (3) calendar days following the setting of a
hearing date. The court may enter reasonable orders requiring discovery or protecting the
rights of the parties upon reasonable notice.

COMMENTARY: This Section requires that discovery and prehearing
procedures should be minimized.

1-4-6 Evidence (Option A)

Evidence in proceedings under this Code shall be under the provisions of the general tribal
code of evidence.

1-4-6 Evidence (Option B)

Evidence in proceedings under this Code shall be informal, and may include relevant and
reliable hearsay evidence if such evidence is not the basis for a final decision. The books
and records of the parties as to the payment or nonpayment of monies owed will be
received in evidence and the files and business records of the landlord with respect to the
agreement of the parties will be received in evidence and the files and business records of
the landlord with respect to the agreement of the parties will be received in evidence
upon their presentation to the Court; provided, however, that a tenant may examine the
custodian of such records as to their contents. All hearings will be informal and designed
to receive evidence in a fair and just manner.

1-4-6 Evidence (Option C)
Evidence in proceedings under this Code shall be according to the following provisions:

(A) All evidence may be admitted which can be shown to be relevant and material to the
case.
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(B) Fairness will dictate the decision of the judge on challenges to admissibility of
evidence.

(C) The Court may avail itself of any recognized and authoritative materials, books or
documents as guidance in reaching a decision on the admissibility of evidence.

(D) Evidence of customs and traditions of the Tribes shall be freely admitted.

(E) Hearsay objections will not be permitted to procedurally deny the Court access to
reasonable reliable information which would aid in reaching a just decision. Where a
hearsay objection is made, the Court will make an independent determination of the
competency of the evidence which is sought to be offered. Objections may be
overruled where facts indicate that the evidence is relevant and material and
reasonably competent under the circumstances. Hearsay evidence may be freely
admitted where all parties to the out of Court statement are present before the Court
and qualified to testify as to the statement made.

(F) At the discretion of the Judge, evidence may be excluded if its value as proof is
outweighed by the risk that is admission will create a substantial risk of undue
prejudice; confuse the issues; or, mislead the jury, or unfairly surprise the opposing

party.

(G) Upon request of a party, the Court may take judicial notice, of specific facts which are
so certain as not to be subject to reasonable dispute.

COMMENTARY: There are three different options set forth for evidencing
standards under this Code. The first option simply establishes that the
general tribal rules of evidence shall apply. The other options provide more
specific evidentiary guidance for housing cases. The choice of evidentiary
standards is an important decision which should be carefully reviewed by a
particular tribe prior to adoption of the Code. Furthermore, consideration
should be given to the issue of whether or not to provide for jury trials in
eviction actions.

1-4-7 Burden of Proof (Option A)
The burden of proof in all proceedings under this Code shall be clear and convincing
evidence.

1-4-7 Burden of Proof (Option B)

The burden of proof in all proceedings under this Code shall be preponderance of the
evidence.

COMMENTARY: There are two options provided for burden of proof - either
preponderance of the evidence or clear and convincing proof. Clear and
convincing proof is a significantly more difficult standard to meet. Again, this
is an important choice for an individual tribe to decide before adopting this
Code.

1-4-8 Judgment

(A) Within five (5) calendar days of the date of the hearing, the Court shall grant and
enter judgment and the judgment shall grant all relief that the parties are entitled to
as of the date of the judgment. The judgment may:

(1) Order the immediate eviction of a tenant and delivery of the premises to the
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landlord;

(2) Grant actual damages as provided in the agreement of the parties or this
Code, including interest;

(3) Order the parties to carry out an obligation required by law;
(4) Establish a payment plan for the tenant;
(5) Order rent payments out of per capita payment or through garnishment;

(6) Establish a Power of Attorney in another person/agency to fulfill rights or
obligations of either landlord or tenant;

(7) Remediate the action in part or in whole through appropriate recalculation of
rent;

(8) Order the tenant to perform work for the landlord or the owner to pay off back
rent due and/or damages;

(9) Order the payment of attorneys' fees and, where allowed by law or
agreement, costs and expenses of litigation;

(10) Order the parties into negotiations as provided in Section 81-3-4 of this
Code; or

(11) Grant any relief provided in this code or allowed in law or equity.

(B) If a tenant fails to appear in person or in writing on or before the date of appearance,
the Court shall enter judgment on behalf of the plaintiff following a hearing to
determine whether relief should be granted and the kind of relief that should be
granted.

COMMENTARY: This Section sets forth guidance for the court in housing case
judgments. This provision includes a wide range of different judgment
options in order to highlight for the judge that there are a wide variety of
options which could be utilized to meet the requirements of both landlord
and tenant without requiring an eviction.

1-4-9 Form of Judgment

The judgment shall state the relief granted by the Court to any party, but need not state
findings of fact or conclusions of law in support of the judgment. The judgment may state
brief reasons for it. If a trial is held, the judge should, whenever possible, render his
decision immediately after both parties have rested their case and award costs and
restitution as appropriate.

COMMENTARY: This Section sets forth guidance for the court concerning the
form of judgment. It may not be necessary to include this section.
1-4-10 Execution of Judgment

An eviction order may be executed by a duly authorized law enforcement officer or officer
of the Court, appointed by the Court for such a purpose. To execute the order, the officer
shall;

(A) remove all the evicted persons from the dwelling and verbally order them not to re-
enter;
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(B) provide a copy of the order of eviction to all adult tenants;

(C) post copies of the order of eviction on the doors of the premises if there is not any
adult tenant present at the time of execution; and

(D) supervise the removal of the possessions of the evicted persons.

Any law enforcement officer shall, upon receipt of an order of the Court, execute the
judgment or order made by it with in five (5) calendar days of the date of the judgment
or order and make a report to the Court on what was done to enforce it. Any law
enforcement officer to whom a judgment or order is given for enforcement who fails, in
the absence of good faith, or refuses to execute it shall be subject to the payment of
reasonable damages, costs, and expenses to a party for failure to execute the judgment
and/or suspension from employment. This Section shall also apply to any judgment on
behalf of a tenant obtained under the general tribal civil procedure code and/or tribal
small claims procedure code. All other portions of the judgment shall be subject to
execution in the manner otherwise provided under tribal law.

COMMENTARY: This Section sets forth provisions concerning execution of
judgment and should be read in conjunction with the following sections.

1-4-11 Stay of Execution

If judgment for possession of the dwelling unit enters in favor of the landlord, the tenant
may apply for a stay of execution of the judgment or order if within five (5) days of the
judgment being rendered, the following is established:

(A) Good and reasonable grounds affecting the well being of the party are stated; or

(B) There would be no substantial prejudice or injury to the prevailing party during the
period of the stay; or

(C) Execution of the judgment could result in extreme hardship for the tenant(s); or

(D) A bond is posted or monies are paid to the Court, to satisfy the judgment or payment
for the reasonable use and occupancy of the premises during the period of time
following the judgment. No stay may exceed three months in the aggregate. The clerk
shall distribute such arrearages to the landlord in accordance to any order of the
court.

COMMENTARY: This Section provides the terms under which a tenant can
apply for a stay of execution to postpone an eviction order. It may be
necessary to add a provision allowing an appeal without posting bond due to
the tenant's inability to pay.

1-4-12 Appeals (Option A)

Appeals under this Chapter shall be according to the general tribal appellate provisions.

1-4-12 Appeals (Option B)

Appeals under this Code shall be handled according to the general tribal appellate
provisions, with the exception that the party taking the appeal shall have only five (5)
days from the entry of the order of judgment to file an appeal. All orders from the Court
will remain in effect during the pendency of an appeal under this Code unless otherwise
ordered by the Court.
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COMMENTARY: This Section sets forth two options for appeals either under
the standard tribal appellate procedures or under a separate procedure
established under this Code.

1-4-13 Miscellaneous Complaints and Claims

Any miscellaneous complaint or claim including a complaint or claim by a tenant which
does not fall within the procedures of this code may be made under the general tribal civil
procedure code and/or tribal small claims procedure code.

COMMENTARY: This Section provides that miscellaneous complaints and
claims including tenant complaints and claims (see §1-2-5) may be made
under the general tribal civil procedure code and/or tribal small claims
procedure code. Note that when an individual tribe is considering adopting
this code it would be best to change sections such as this Section to refer to
the specific applicable Chapters or Sections that individual tribe's tribal civil
procedure code or small claims code.

1-4-14 Notice to Leave the Premises

Any notice to leave a premises, shall be by written order of the court, and shall be
delivered to the tenant in the following manner:

(A) Delivery shall be made by:

(1) A law enforcement officer of the Tribe or an agency of the United States
Government, or

(2) Any person authorized by the Tribal Court.
(B) Delivery will be effective when it is:
(1) Personally delivered to a tenant with a copy delivered by mail, or

(2) Personally delivered to an adult living in the premises with a copy delivered by
mail, or

(3) Personally delivered to an adult agent or employee of the tenant with a copy
delivered by mail.

(C) If the notice cannot be given by means of personal delivery, or tenant cannot be
found, the notice may be delivered by means of:

(1) Certified mail, return receipt requested, at the last known address of the
landlord or tenant, or

(2) Securely taping a copy of the notice to the main entry door of the premises in
such a manner that it is not likely to blow away, and by posting a copy of the
notice in some public place near the premises, including a tribal office, public
store, or other commonly frequented place and by sending a copy first class
mail, postage prepaid, addressed to the tenant at the premises.

1-4-15 Forcible Eviction

(A) Where the Court orders an eviction, and the defendant or any other occupant of the
premises refuses to vacate voluntarily by the effective date of that Order, the
defendant or other occupants may be forcibly removed from the premises by a tribal
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law enforcement officer. At the hearing where the eviction is ordered, the Court shall
inform the defendant that if he does not vacate the premises voluntarily by the
effective date, he and the other occupants will be subject to forcible eviction, and
their property will be subject to storage, sale and disposal as set forth in subsection
(C) below.

(B) Following eviction, the Court may allow the landlord, the Indian Housing Authority or
the United States Government access to any property leased by either of them for
purposes of preserving and securing it.

(C) Following forcible eviction of the defendant and/or other occupants, the former
occupant's personal property shall be stored by the owner of the premises for at least
thirty (30) days, either on the premises or at another suitable location. In order to
reclaim their property, the former occupants shall pay the reasonable costs of its
removal and storage. If they do not pay such costs within thirty (30) days, the owner
is authorized to sell the property in order to recover these costs. The landlord shall
not condition return of the former occupant’s personal property on the payment of
any costs or fees other than those of removal and storage of those personal
possessions. Should the landlord attempt to condition return of personal possessions
on payment of any other cost or fee, the landlord shall forfeit his right to the costs of
removal and storage. Upon request by the former occupants, the landlord shall
provide them with pertinent information concerning the sale, including the time, date
and location. Any proceeds from the sale in excess of the storage and removal costs
shall be remitted to the former occupants. Nothing in this section shall be construed
to prevent the former occupants from reclaiming property remaining after the sale if
they can arrange to do it in a manner satisfactory to the owner. If the abandoned
property is of cultural, religious, or ceremonial significance, the landlord shall have an
affirmative duty to locate next of kin and/or contact the Tribe in order to return these
items.

COMMENTARY: This Section sets forth procedures for forcible evictions and
for storage of personal property following forcible eviction. Note that a
section has been added setting out an affirmative duty to locate next of kin
and/or the Tribe and return items of cultural, religious, or ceremonial
significance.

1-4-16 No Self-Help Eviction

No landlord may compel a tenant to vacate any premises in a forceful fashion or way
which causes a breach of the peace. All landlords shall give a notice to quit and obtain a
court order as provided in this Code.

COMMENTARY: This Section simply prohibits self-help evictions by either the
Indian Housing Authority or a private landlord.

1-4-17 Security Deposits

(A) Security Deposit Limits. A landlord may demand a security deposit of an amount
equal to one-hundred dollars ($100) or one month's periodic rent, whichever is
greater, which may be in addition to the current month's rent. Additional security
deposits may be allowed for special circumstances such as animals or pets or tenant
history or prior damages.

(B) Payment of Security Deposit at Termination of Tenancy. The person who is the
landlord at the time a tenancy is terminated shall pay to the tenant or former tenant
the amount of the security deposit that was deposited by the tenant with the person
who was landlord at the time such security deposit, was deposited less the value of
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any damages which any person, who was a landlord of such premises at any time
during the tenancy of such tenant, has suffered as a result such tenant's failure to
comply with such tenant's obligations. Damages shall not include normal wear and
tear.

(C) Action to Reclaim Security Deposit. Any tenant may bring a civil action in Tribal Court
to reclaim any part of his security deposit which may be due.

COMMENTARY: This Section sets forth security deposit limits, procedures for
payment of security deposit at termination of tenancy, and procedures for
action to reclaim security deposits. An individual tribe should carefully
review the limits in 81-4-17(A) to determine the appropriateness of these
security deposit limits. Furthermore, it may be necessary to give the landlord
legal impetus to return the deposit by requiring the landlord to account for
any deposit not returned, allowing suit for the deposit without countersuit,
and/or providing that damages for failure to return the deposit are equal to
double the amount of the deposit.
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Chapter 5
Mortgage And Foreclosure

1-5-1 Priority

All mortgages recorded in accordance with the recording procedures set forth in this
Chapter, including Leasehold Mortgages, and including loans guaranteed or held by a
governmental agency, shall have priority over any lien not perfected at the time of such
recording and any subsequent lien or claim excepting a lien or claim arising from a tribal
leasehold tax assessed after the recording of the mortgage.

COMMENTARY: This Chapter sets forth general procedures for mortgages and
foreclosures. It is designed to meet not only the needs of the Section 184
Loan Guarantee Program (a brief overview of the Section 184 Program is set
forth below), but also other governmental loan guarantee programs, as well
as private mortgages. Specific to the Section 184 Program, a tribe must
notify HUD that they have foreclosure and eviction procedures in place.
Adoption of this Chapter allows a tribe to meet this requirement.

Section 184 of the Housing and Community Development Act of 1992 (HCDA
1992) (Pub.L.102-550, approved October 28, 1992) authorized the
establishment of the Indian Housing Loan Guarantee Fund (the Fund) to
provide access to sources of private financing to Indian families and Indian
housing authorities who otherwise could not acquire housing financing
because of the unique legal status of Indian trust land. In general, these
lands, held in trust by the United States for the benefit of an Indian or Indian
tribe, are inalienable. Trust lands under this program also include lands to
which the title is held by an Indian tribe subject to a restriction against
alienation imposed by the United States. Because titles to individual plots do
not convey, and liens do not attach, conventional mortgage lending practices
do not operate in this forum.

The Fund addresses these obstacles to mortgage financing by guaranteeing
loans made to Indian families or Indian housing authorities to construct,
acquire, or rehabilitate 1 to 4 family dwelling that are standard housing and
are located on trust land or land located in an Indian or Alaska Native area.
Loans may be made by any lender approved by the Secretary of Housing and
Urban Development, the Secretary of Agriculture, or the Secretary of
Veterans Affairs; or, any lender which is supervised, approved, regulated or
insured by any agency of the Federal Government. The first step in meeting
the requirements of federal government loan guarantee programs is to
provide a priority system with first priority for government guaranteed loans.
The HUD home loan guarantee program, Section 184, allows a tribe to use
either the state mortgage recording system or have mortgages filed with
Bureau of Indian Affairs (BI1A). Should your tribe choose either a state
system or the BIA, you should amend 81-5-1 to reflect what system you will
be utilizing. Also note that if your tribe decides to use a state recording
system the tribe will need to enact a law providing for such use.
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1-5-2 Recording

(A) The Tribal Recording Clerk shall maintain in the Tribal Real Estate program a system
for the recording of mortgages and such other documents as the Tribe may designate
by laws or resolution.

(B) The Tribal Recording Clerk shall endorse upon any mortgage or other document
received for recording:

(1) The date and time of receipt of the mortgage or other document;

(2) The filing number, to be assigned by the Tribal Recording Clerk, which shall be
a unique number for each mortgage or other document received; and

(3) The name of the Tribal Recording Clerk or designee receiving the mortgage or
document.

Upon completion of the above cited endorsements, the Tribal Recording Clerk shall
make a true and correct copy of the mortgage or other document and shall certify
the copy as follows:

Tribe ) )Ss.

Indian Reservation )

I certify that this is a true and correct copy of a document received for recording
this date.

Given under my hand and seal this day of

(SEAL)

(Signature)

(Date)
The Tribal Recording Clerk shall maintain the copy in the records of the recording
system and shall return the original of the mortgage or other document to the
person or entity that presented the same for recording.

(C) The Tribal Recording Clerk shall also maintain a log of each mortgage or other
document recorded in which there shall be entered:

(1) The name(s) of the Borrower/Mortgagor of each mortgage, identified as such;
(2) The name(s) of the Lender/Mortgagee of each Mortgage, identified as such;

(3) The name(s) of the grantor(s), grantee(s), or other designation of each party
named in any other documents filed or recorded;

(4) The date and time of the receipt;
(5) The filing number assigned by the Tribal Recording Clerk; and

(6) The name of the Tribal Recording Clerk or designee receiving the mortgage or
document.
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(D) The certified copies of the mortgages and other documents and the log maintained by
the Tribal Recording Clerk shall be made available for public inspection and copying.
Rules for copying shall be established and designated by the Tribal Recording Clerk.

COMMENTARY: Note commentary under 81-5-1 above. Should the tribe adopt
the Code as presented it is optional on whether or not the tribe wishes to
house its Recording department within a "Tribal Real Estate" program. The
tribe is free to place the Recording function in any tribal department it
wishes.

1-5-3 Foreclosure Procedures

(A) A Borrower/Mortgagor shall be considered to be in default when he is thirty (30) days
past due on his mortgage payment(s) to the Lender/Mortgagee or when he has been
in breach of any other material mortgage provision for at least thirty (30) days.

(B) Before a Borrower/Mortgagor becomes ninety (90) days delinquent on his mortgage
payments and before any foreclosure action or activity is initiated, the
Lender/Mortgagee shall complete the following:

(1) Make a reasonable effort to arrange a face-to-face interview with the
Borrower/Mortgagor. This shall include at least one trip to meet with the
Borrower/Mortgagor at the mortgaged property.

(2) Lender/Mortgagee shall document that it has made at least one phone call to
the Borrower/Mortgagor (or the nearest phone as designated by the
Borrower/Mortgagor, able to receive and relay messages to the
Borrower/Mortgagor) for the purpose of trying to arrange a face-to-face
interview.

(C) Lender/Mortgagee may appoint an agent to perform the services or arranging and
conducting the face-to-face interview specified in this action.

(D) Before the Borrower/Mortgagor has been delinquent for ninety (90) days and at least
ten (10) days before initiating a foreclosure action in Tribal Court, the Lender shall
advise the Borrower/Mortgagor in writing by mail or by posting prominently on the
unit, with a copy provided to the Tribe, as follows:

(1) Advise the Borrower/Mortgagor that information regarding the loan and
default will be given to credit bureaus.

(2) Advise the Borrower/Mortgagor of homeownership counseling
opportunities/programs available through the Lender or otherwise.

(3) Advise the Borrower/Mortgagor of other available assistance regarding the
mortgage/default.

(4) In addition to the preceding notification requirements, the Lender/Mortgagee
shall complete the following additional notice requirements when a Leasehold
Mortgage is involved: (i) notify the Borrower/Mortgagor that if the Leasehold
Mortgage remains in default for more than ninety (90) days, the
Lender/Mortgagee may ask the applicable governmental agency to accept
assignment of the Leasehold Mortgage if this is a requirement of the
governmental program; (ii) notify the Borrower/Mortgagor of the qualifications
for forbearance relief from the Lender/Mortgagee, if any, and that forbearance
relief may be available from the government if the mortgage is assigned; and
(iii) provide the Borrower/Mortgagor with names and address of government
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officials to whom further communications may be addressed, if any.

(E) If a Borrower/Mortgagor has been delinquent for ninety (90) days or more and the
Lender\Mortgagee has complied with the procedures set forth in the first part of this
Section, the Lender\Mortgagee may commence a foreclosure proceeding in the Tribal
Court by filing a verified complaint as set forth in 81-5-4 of this Code.

COMMENTARY: Note commentary under 81-5-1 above. This Section sets forth
detailed foreclosure procedures designed to meet all of the foreclosure
procedure requirements currently established under Section 184 and other
relevant governmental loan guarantee programs.

1-5-4 Foreclosure Complaint and Summons

(A) The verified complaint in a mortgage foreclosure proceeding shall contain the
following:

(1) The name of the Borrower\Mortgagor and each person or entity claiming
through the Borrower\Mortgagor subsequent to the recording of the mortgage,
including each Subordinate Lienholder (except the Tribe with respect to a
claim for a tribal leasehold), as a defendant;

(2) A description of the property subject to the Mortgage;

(3) A concise statement of the facts concerning the execution of the Mortgage or
in the case of a Leasehold Mortgage the lease; the facts concerning the
recording of the Mortgage or the Leasehold Mortgage; the facts concerning the
alleged default(s) of the Borrower/Mortgagor; and such other facts as may be
necessary to constitute a cause of action;

(4) True and correct copies of each promissory note, if a Leasehold Mortgage then
a copy of the Lease, the Mortgage, or assignment thereof relating to the
property (Appended as exhibits); and

(5) Any applicable allegations concerning relevant requirements and conditions
prescribed in (1) federal statutes and regulations (2) tribal codes, ordinances
and regulations; and/or (3) provisions of the Lease or Leasehold Mortgage, or
security instrument.

(B) The complaint shall be provided to the Tribal Court Clerk along with a summons
specifying a date and time of appearance for the Defendant(s).

1-5-5 Service of Process and Procedures

(A) Service of process shall be performed according to the procedures set forth for service
of a notice to quit in 81-3-3 of this Code.

(B) Parties to the matter shall include the creditor, debtor, and all subordinate
lienholders. For a leasehold agreement, additional parties shall include the Tribe and
the United States.

(C) Defendants shall have twenty (20) days to file an answer, counterclaim, and/or
affirmative defenses.

(D) Evidence shall be admitted according to 81-4-6 of this Code.

(E) The Burden of Proof shall be in accordance with §1-4-7 of this Code.
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(F) Other procedural issues shall be determined under the generally applicable civil
procedures of the Tribe.

1-5-6 Cure of Default by Subordinate Lienholder

Prior to the entry of a judgment of foreclosure, any Borrower/Mortgagor or a Subordinate
Lienholder may cure the default(s) under the Mortgage by making a full payment of the
delinquency to the Lender/Mortgagee and all reasonable legal and Court costs incurred in
foreclosing on the property. Any Subordinate Lienholder who has cured a default shall
thereafter have included in its lien the amount of all payments made by such Subordinate
Lienholder to cure the default(s), plus interest on such amounts at the rate stated in the
note for the mortgage. There shall be no right of redemption in any Leasehold Mortgage
Foreclosure proceeding.

COMMENTARY: This Section does not allow for a "right of redemption. The
"right of redemption” if provided in a Foreclosure Code allows a
Borrower/Mortgagor to redeem (purchase) his/her foreclosed property after
it has been sold at a foreclosure sale. Most state foreclosure laws have very
strict time limits on how long a Borrower/Mortgagor has to redeem his/her
property after a foreclosure sale, when the right to redeem will be allowed,
and notice requirements that must be given the Borrower/Mortgagor
following the sale of his/her foreclosed property. Because the right of
redemption can be very specialized the drafters of this Code will leave to the
discretion of the tribe whether or not to incorporate a "right of redemption"
and under what terms. Some HUD mortgage insurance programs may not
allow for a "'right of redemption" and the tribe will want to qualify the right
accordingly.

1-5-7 Judgment and Remedy

(A) This matter shall be heard and decided by the Tribal Court in a prompt and reasonable
time period not to exceed sixty (60) days from the date of service of the Complaint on
the Borrower\Mortgagor. If the alleged default has not been cured at the time of trial
and the Tribal Court finds for the Lender\Mortgagee, the Tribal Court shall enter
judgment foreclosing the interest of the Borrower\Mortgagor and each other
defendant, including Subordinate Lienholder, in the Mortgage, transferring the
Mortgage to the Lender\Mortgagee or the Lender's Designated Assignee and ordering
the sale of the foreclosed property. Said sale shall be executed by a duly authorized
law enforcement officer or officer of the Court, appointed by the Court for such a
purpose in the manner specified in this Code.

(B) In the case of a Leasehold Mortgage, the Lease will be assigned to the
Lender/Mortgagee or the Lender's Designated Assignee, subject to the following
provisions:

(1) The Lender shall give the Tribe the right of first refusal on any acceptable offer
to purchase the Lease or Leasehold Mortgage which is subsequently obtained
by the Lender or Lender's Designated Assignee.

(2) The Lender or Lender's Designated Assignee may only transfer, sell or assign
the Lease and/or Leasehold Mortgage to a Tribal member, the Tribe, or the
Tribal Housing authority.

(3) Any other transfer, sale or assignment of the Lease or Leasehold Mortgage

shall only be made to a Tribal member, the Tribe, or the Tribal Housing
Authority during the remaining period of the leasehold.
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1-5-8 Foreclosure Evictions

Foreclosure evictions shall be handled according to the general eviction process set forth
in Chapter 3 of this Code, with the added provision that foreclosure eviction proceedings
shall not occur until after the Borrower/Mortgagor, lessee, occupier has received thirty
(30) calendar day's notice, and remains in possession of title property contrary to the
terms of the notice. All foreclosure evictions shall occur no later than sixty (60) days from
the date of service of notice upon the Borrower/Mortgagor that foreclosure was
completed.

1-5-9 No Merger of Estates

There shall be no merger of estates by reason of the execution of a Lease or a Leasehold
Mortgage or the assignment or assumption of the same, including an assignment
adjudged by the Tribal court, or by operation of law, except as such merger may arise
upon satisfaction of the Leasehold Mortgage.

1-5-10 Certified Mailing to Tribe and Lessor

Any foreclosure proceedings on a Lease or Leasehold Mortgage where the Tribe or the
Lessor(s) is not named as a defendant, a copy of the summons and complaint shall be
mailed to the Tribe and to the Lessor(s) by certified mail, return receipt requested, within
five (5) days after the issuance of the summons. If the location of the Lessor(s) cannot be
ascertained after reasonable inquiry, a copy of the summons and complaint shall be
mailed to the Lessor(s) in care of the superintendent of the applicable agency of the
Bureau of Indian Affairs.

1-5-11 Intervention

The Tribe or any Lessor may petition the Tribal Court to intervene in any Lease or
Leasehold Mortgage foreclosure proceeding Under this Code. Neither the filing of a
petition for intervention by the Tribe, nor the granting of such a petition by the Tribal
Court shall operate as a waiver of the sovereign immunity of the Tribe, except as may be
expressly authorized by the Tribe.

1-5-12 Appeals

Appeals under this Chapter shall be handled in accordance with the general tribal
appellate provisions.
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Chapter 6
Miscellaneous Provisions

1-6-1 Effective Date

This Code shall take effect on (Month) (Date), (Year).

1-6-2 Retroactive Effect

This Code shall apply to all rental agreements subject to the provisions of the Code, no
matter when entered.

COMMENTARY: There are basic miscellaneous provisions covering effective

date and retroactive effect. The effective date should be completed before
the Code is finally adopted.
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Part Four
Land Use and Planning

Introduction

The topic “tribal land use and planning codes” is a broad subject. Such codes can vary from very
broad and comprehensive laws to provide for statutory reform and planning to very specific
codes to deal with land permits. Generally, tribal land use codes cover these areas:

1. The allocation of tribal lands (held in trust by the United States) to individual
members under a constitution and bylaws or by means of land leases or use permits.

2. Utilizing the Indian Land Consolidation Act to buy, sell, trade, or exchange lands to
end small allotment interests and checkerboarded land ownership patterns and add
lands to a reservation or Indian land area.

3. Comprehensive law reform and planning statutes.

4. Specific land use statutes.

Allocation of Tribal Lands

Some Indian nation constitutions and bylaws provide that tribal members may receive a certain
number of acres of land for their use and that of their family. Some provisions indicate the
nature of the land use, e.g. homesites or grazing. There are a few instances of Indian treaties
which provide for the allocation of lands to tribal members for various purposes, and the given
tribe’s treaty should be consulted to see if that is the case.

Specific lands may be set aside so that a given tribal member has the exclusive use of a specific
area of land. This usually requires a survey of the reservation or available lands held in trust for
the tribe to specifically identify what land a member will receive.

There are other kinds of land use which are not tied to exclusive possession and use by one
person or family. Examples of such land uses include grazing permits to share open range areas,
hunting or fishing permits, timber harvest permits, and other permissions to use natural
resources.

The major issues in code development for the allocation of tribal lands include:

1. Who is eligible to receive a piece of land or a land use permit?

2. What body will survey and allocate the land and what are the eligibility conditions?
3. Is the lease or use permit permanent or is only for a fixed number of years?



4. What uses will be made of the land, i.e. is it for one’s home, agriculture, business,
grazing, or some other specific use? Are the land use conditions and restrictions set by
law or set by a standard form lease or permit?

5. Can the lease or permit be inherited and if so, what are the rules of inheritance?

6. What are the procedures when there are disputes? Will they be handled by the courts, a
special board or commission, by the tribal council, or using traditional methods of
dispute resolution?

7. If a board manages land use, who are its members, what are their terms, and what are
their procedures and powers?

8. What are the court appeal rights when a statutory body handles a dispute?

The tribe may elect to develop a comprehensive code which addresses these and other issues, or
it may use standard form lease or permit documents which set out the conditions for receipt and
use of land or a land use right. The advantage of comprehensive legislation is that it deflects
accusations of favoritism or unequal application. However, statutory changes may be difficult to
make. The advantage of standard form leases and permits is that it allows the tribe to
periodically reconsider land use rights and conditions for changes to be made in the form
documents.

One of the problems with land allocations is that there is actually a shortage of land for given
uses. That creates problems when most or all of the tribal land base has been allocated;
particularly when land use rights can be inherited. That creates the problem where many
individuals will hold interests to the land but there are so many people that no one can
effectively possess and use the land. Use rights, such as grazing permits, are also a problem
when there are too many people having use rights to effectively exercise them.

The Indian Land Consolidation Act and Other Legislation

The Dawes General Allotment Act of 1887 required the breakup of Indian reservations. Portions
of reservations were allotted to individual Indian family heads and the remainder was put into
private (usually non-Indian) hands. Indian nations lost two-thirds of their land base until
allotments were frozen in the Indian Reorganization Act of 1934. That meant that while the
United States no longer gave allotments, individuals and families continued holding allotment
interests where the United States owns the land in trust for individuals.

Also in 1934, Congress enacted a statute to help undo the adverse affects of allotments. 25
U.S.C. Sec. 465 allows the Secretary of the Interior to buy, give up, give, exchange or assign
interests in lands, water rights, or surface rights “for the purpose of providing land for Indians.”
In 1974, Congress recognized the need to end small interests in allotments and checkerboarded
patterns of land ownership and enacted the Indian Land Consolidation Act, 25 U.S.C. Sec. 2201,
et seq. It permits Indian tribes to adopt a land consolidation plan for the sale or exchange of
tribal lands or interests in lands to eliminate undivided factional interests in Indian trust or
restricted lands (allotments) or consolidate tribal landholdings. 25 U.S.C. Sec. 2203. Lands must
be bought, sold, or exchanged for the value of the land, with provisions for cash or exchange
when land is traded. The Indian Finance Act of 1974 provides for an “Indian Revolving Loan
Fund” for the purchase of land by a tribe or individual Indian. 25 U.S.C. Sec. 1466.

These are tribally-specific laws which are designed to deal with the anarchy of large numbers of
people who hold as little as a 1/25,000th interest in a piece of land and to restore lands to the
tribal land base. Legislation to utilize these statutes should address:



1. The tribal reservation or land base.*

2. The source of funds for land acquisition (e.g. trust accounts from the general revenue
of the tribe or dedicating certain kinds of income for land purchases).

3. Communication with federal, state and local agencies (e.g. counties or school
districts with land titles) and with private landholders.

4. The responsible person or agency and method of determining fair market value of
lands to be bought, sold, or exchanged.

5. An identification of lands the tribe wishes to sell, buy, or exchange and priorities for
such land transactions.

6. Provisions for receiving land interests from allotment owners.

7. Eminent domain provisions for the condemnation and forced sale of land interests for

public purposes by allotment holders or others.?
8. The revision of inheritance laws to provide who may or may not inherit interests in
tribal or allotted lands.>

Comprehensive Land Use Planning Codes

The American Planning Association (http:// www.planning.org) has model statutes and a
Guidebook (http:// www.planning.org/plnginfo/growsmar/guidebk.html) for comprehensive land
use planning and specific land use planning codes. Any Indian nation, which wants to take a
comprehensive look at controlling its lands and land base, should consider:

1. Planning Statute Reform
= Study commission of legislators and department heads
* Independent study commission with legislators, a department head, and citizen
representatives
= A permanent joint legislative study committee on planning, land use, and growth
management
= An interagency planning and land-use task force and advisory committee

2. A statement of purposes and grant of power to whatever reform model is chosen
3. Definitions

4. Planning agency organization
= Creation of a planning agency
= Functions and duties
= Authority to adopt rules and issue guidelines and orders
= Reports

5. Plans
= Strategic futures plan

1 The land title of a given reservation in the form of statutes, executive orders, and other land documents must
be researched to see if there are Aouter boundariesd to the reservation, i.e. areas within which the tribe may acquire
non-Indian, Indian, or allotted lands.

2 Eminent domain is a very controversial but necessary area of law, because it gives the government the
authority to take someone=s land or an interest in land for fair value whether that person wants to give up the land or
not. There are jurisdiction problems over non-Indians and non-Indian lands which should be considered.

s Inheritance provisions should be studied carefully because they, along with escheat (when land will go to the
government rather than an heir) have been the subject of a great deal of constitutional litigation.



10.

11.

12.

13.

14.

15.

16.

= Agency strategic plan of operation
= Comprehensive plan
* Land development plan

Functional plans4

» Transportation plan

= Economic development plan

= Telecommunications and information technology plan

» Housing plan, with advisory committee and annual progress report
= Planning for affordable housing:

= Model Balanced and Affordable Housing Act

= Strong Council method

= Council and Regional Planning Agency together

= Action by Council or Planning Agency

= Application for Affordable Housing Development and appeals

Plan review and adoption

Capital budget and capital improvement program
Siting of government facilities

Areas of critical concern

Regional impact developments

Regional planning

= Creation of agency

= Boundaries

= Representation

= Voting

= Officers and committees

* Rule-making authority

= Executive director, contracts, purchases and leases
= Agency powers and duties

= Reports

Plan preparation

Plan review and adoption

Relationships and agreements with other levels of government

These factors show the many possibilities that are available to undertake comprehensive
planning.

4 These can be the subjects of specific land use codes.



Specific Land Use Laws

Indian nation leaders and planners should have a good understanding of the tribe’s long- and
short-term needs and goals. Land use planning is essential for economic development. That is, if
you are to attract business to your reservation, you must think out what it is that will bring
business in. If, for example, you want to attract retail stores, convenience stores, gas stations,
shops and other businesses which provide goods and services to the public, you must first think
of (1) where you want those businesses to locate; (2) whether land is available in those areas or
it can be acquired; (3) whether the land is tribal trust, allotted, or private land; (4) the nature of
the business you want; and (5) what steps are necessary to purchase or free up land for the use
you desire. These approaches are usually used for small commercial development.

Much the same approach is used for large business development, such as industrial parks,
shopping centers, resorts, or other large ventures. Assuming that the tribe has effective control
of the land, it should set aside specific, surveyed, areas of land with all the necessary
environmental and archeological clearances so that when a business is found to locate upon the
land, all the clearances needed for secretarial approval of a lease are complete.

The public needs to be involved in this process too. Site plans should be made public so that
people will know what is being done.

Special uses of land for commercial development require a great deal of thought. Are your
restrictions going to be made by statute or in leases negotiated with developers or businesses?
How will you address sovereign immunity? Will tribal assets or income be pledged as part of the
venture? Are the plans to pledge such assets or income realistic?

Tribes should consider similar plans for other areas of development, including future housing
projects, economic development ventures and other short- and long-term goals.

The land use code development agenda can be a big one and it can include:

1. Environmental protection codes

2. Aesthetic regulation (how you want your reservation to look)

3. Historic preservation

4. Farmland, grazing, wetlands, lake or forest preservation

5. The protection of civil rights to property or interests in property
6. Growth management

7. Eminent domain

8. Laws to revitalize communities

9. Eminent domain

10. Special provisions for tribal court jurisdiction and litigation.



Conclusion

This is only an overview of the possibilities for land use code development. It shows that there
are tribal and Indian law-specific subject areas and alternatives to undertake either large
planning and land use policy and law development or select only specific areas.
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Navajo Nation Land Code

The Navajo Nation has the largest land base of any American Indian Nation, with approximately
25,000 square miles of land. It is almost the size of South Carolina in size. The Navajo Nation, as
it is with most Indian nations, has difficulties administering its lands because they consist of
lands held in trust by the United States for the benefit of the Navajo Nation (“reservation” lands),
lands held in trust for individual Navajos (“allotments”), and lands purchased for the Navajo
Nation as the result of the Navajo-Hopi land dispute (e.g. the “New Lands” area along the
Arizona-New Mexico border) and lands purchased by the Navajo Nation (e.g. the “Big Boquillas
Ranch” to the immediate south of the Grand Canyon) or leased by it (e.g. a Bureau of Land
Management lease of lands at the San Francisco Peaks near Flagstaff).

The Navajo Nation land code materials in these materials consist of many of the provisions of
Title 16 of the Navajo Nation Code (1995), which is the title that deals with land. This approach
to land code development is important, because it deals with many different subjects of land use
and control, and these statutes are published. That is important, because outside lenders,
corporate attorneys, and others who wish to do business with or within the Navajo Nation want a
reliable method to “find” the Navajo Nation law on land tenure and land use control.

The chapters included here deal with various kinds of land use problems. They are:

Policy on the Acquisition of Lands-Chapter 1

This policy, which was originally enacted in 1954 and updated at various times through 1968, is
designed to consolidate Indian holdings in the “checkerboard” area of the Navajo Nation, provide
grazing lands to Navajos who do not have grazing permits, provide additional lands to deal with
population overcrowding, deal with “excessive use” or overgrazing, and obtain land for Navajo
Nation Enterprises. The last purpose is designed to address land expansion for enterprises such
as the Navajo Agricultural Products Industry and deal with housing sites for the Navajo Housing
Authority.

This chapter follows the excellent publication device of publishing citations to other portions of
the Navajo Nation Code dealing with similar subjects, and it references the applicable federal
land statutes which must be used to implement this chapter. 16 NNC Sec. 1, “cross references.”

The thrust of this chapter is to deal with open-range grazing in the checkerboard area, which is
composed of many individual allotments, but 16 NNC Sec. 6 makes it clear that the Navajo
Nation will acquire lands for business and industrial purposes in addition to agriculture and range
lands. This chapter deals with procedures to purchase land, appraisals to find fair market value,
and plans for the use of acquired lands.



This chapter deals with the reality that while the Navajo Nation has a pastoral history, there is
not enough land for those purposes. While modern economic development land acquisition is
covered in this chapter, there is a clear policy of keeping the traditional economy and expanding
it. This is in keeping with “small is better” economic planning theories.

Land Acquisition Trust Fund-Chapter 2

Obviously, if the Navajo Nation is to have an aggressive policy to acquire new lands, it must
have a plan to raise the money to buy them. This chapter establishes the Navajo Nation Land
Acquisition Trust Fund, which is funded by taking at least 2% of all projected Navajo Nation
revenues for each fiscal year and putting them in a trust fund which will earn interest. The
Resources Committee of the Navajo Nation Council must adopt procedures for investments and
land purchases.

Acquisitions of Lands-Chapter 5

This chapter takes advantage of the Isolated Tract Law, which deals with the purchase of certain
public lands, and the possibility of receiving gifts of land (e.g. from missions that are closing or
ranches that are going out of business). This chapter permits the President of the Navajo Nation
to watch for and bid upon available public lands. It also permits the president to accept gifts of
lands “within the exterior boundaries” of the Nation worth up to $1,000. The President must
obtain approval for lands within the Reservation worth more than $1,000 and get approval for
lands worth more than $10,000 either within or outside the Navajo Nation.

Navajo Land Consolidation Plan-Chapter 6

This is the most ambitious Navajo Nation land acquisition chapter and it is an example of how an
Indian nation can take advantage of the Indian Land Consolidation Act (“ILCA”). Section 501
carefully sets out the federal statutes it will take advantage of, including the ILCA, The Indian
Finance Act, the Federal Property and Administrative Services Act, and specific Navajo-Hopi
legislation.

Section 502 establishes a “land consolidation area” to indicate what land areas it intends to
address. They include the boundaries of the Navajo Reservation, Navajo “Indian Country” under
federal law, major counties in New Mexico, and all of the “aboriginal land area of the Navajo
Tribe of Indians, as established by the Indian Claims Commission.” The last area is important,
because it seeks expansion through the original lands occupied by Navajos in historic times.

Section 503 requires the monitoring of available lands and the development of specific proposals
for acquisition and consolidation by the Resources Committee of the Navajo Nation Council. This
section takes advantage of deposits into an interest-bearing trust account held by the Secretary
of the Interior for land acquisition.

This section gives the Resources Committee broad powers to buy, sell, and exchange land
interests, and purchase small interests in allotments from allotment-holders. This is an
administrative code, and the Office of Navajo Land Administration has the power to adopt
regulations to implement the Land Consolidation Plan, with the approval of the Resources
Committee.



Use and Disposition of Lands Generally-Chapter 7

Many of the provisions of this chapter are old. It is designed to set the policy for the use of lands
by lease by non-Navajos (e.g. traders, religious organizations, and other non-Navajo persons
and organizations), and it deals with rights-of-way, surveys for surface activities, oil and gas
prospecting, and other exploration permits. Environmental concerns are expressed in Section
604, which cautions that injury to trees and shrubs requires special permission in advance.

Homesites-Chapter 9

This chapter deals with the procedures for individuals to obtain homesite leases for individual
housing construction. This chapter is controversial to administer. That is, while it is designed to
deal with setting aside lands “in or near communities,” the withdrawal process spoken of can be
difficult. A great deal of Navajo Nation “Reservation” land is actually open range. Some Navajos
do not realize that a use right on an open range, a grazing permit, is not an interest in land.
Despite that, individual Navajos attempt to get homesite permits within an open range to get
control of “their” grazing area.

This chapter is important, because it is being used for non-public housing initiatives. The Navajo
Nation has worked closely with area banks, the Fannie Mae Corporation, the Federal Deposit
Insurance Corporation (which regulates bank loans) and others to prompt loans to individual
Navajos to build homes. Separate deed of trust statutes permit Navajos with a lease of
Reservation land to get mortgages on their homesite permit.

Residential and Use Rights on Lands Added to the reservation-Chapter 15

The Navajo Nation has been aggressive about locating and adding lands to its land base, and
this chapter is an example of arrangements to deal with a special area, the McCracken Mesa,
near Shiprock, Navajo Nation (New Mexico). One of the historical problems of the Navajo Nation
is that Navajos tend to settle on public or other lands and then claim “customary use” right to
the lands. When the lands are added, they claim preference, and this section deals with that. It
establishes an application procedure, creates a land management district, and deals with range
management and grazing permits. This is another example of the Navajo response to the special
needs of its traditional economy and land management for both residential and pastoral
purposes.

Conclusion

These portions of Navajo Nation land use statutes show how to deal with land acquisition and
consolidation, the private use of lands set aside for the Navajo Nation, leases and uses for
economic development, and other purposes. The drafters have taken advantage of general
legislation for land development (i.e. the Indian Land Consolidation Act) and specific legislation.
They have also sought to respond to new challenges and opportunities. These codes make use of
organs of the Navajo Nation Council (e.g. the Resources Committee) and government agencies,
and use administrative law models for enforcement.
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Title 16

‘Land Use and Planning
Code #1: Navajo Nation Land Code
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CHAPTER SECTION
1. Navajo Nation Policy on Acquisition of Lands . . 1
3. Land Acquisition TrustFund . . . . . . . . . 201
5. Acquisiionoflands . . . . . . . . .. .. 401
6. Navajo Land Consolidation Plan . . . . . . . 501
7. Use and Disposition of Lands Generally . . . . 601
9. Homesites . . . . . . .. ... ..... 801
11. Land for Public, Charitable and Religious
Purposes . . . . . . . .. ... ... .. 1101

13. Compensation for Improvements and Customary
Use Rights Upon Adverse Disposition of Land . 1401
15. Residential and Use Rights on Lands Added

toReservaion . . . . . . . . . . ... .. 1601
17. Forcible Entryand Detainer . . . . . . . . . 1801
19. Navajo Nation Deeds of Trust Act . . . . . . 2001
21. Navajo Nation Civil TrespassAct . . . . . . . 2201
. ’ HISTORY
i Note. Office of Tribal Land Administration previously codified as Chapter 1,

Subchapter 3, §§201-204, has been deleted from this Code pursuant to Navajo
Nation Attorney General’s advice on Plans of Operation for Navajo Nation Divi-

sions dated January 4, 1991.
CROSS REFERENCES
Navajo Nation Cultural Resources Protection Act, 19 NNC §1001 et seq.
ANNOTATIONS
See annotations under Allotted Lands in digest.

Chapter1. Navajo Nation Policy on
Acquisition of Lands

SECTION
. Major purposes

. Methods of acquisition

. Land acquisition program; code of use; priorities
4. Management of agricultural and range lands

5. Unrestricted lands; taxes and fees
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T.16 § 1 LAND Ch. 1

Scope of land acquisition

Land acquisition proposals; plans for use
Cost of purchased lands

Appraisal of land

Procedure for acquisition of land

SwoeNa

1

§ 1. Major purposes
A. The Navajo Nation’s major purposes in acquiring new lands shall
be to:

1. Consolidate Indian holdings in “checkerboard” areas wher-
ever the best interests of the Navajos residing in the area and the
welfare of the Navajo Nation are served thereby;

2. Provide grazing lands for members of the Navajo Nation who
do not have grazing permits;

3. Provide additional or substitute lands for members of the
Navajo Nation who reside in overcrowded areas of the Reservation;

4. Relieve Reservation land resources from excessive use; and

5. Provide land necessary for approved Navajo Nation Enter-
prises.

HISTORY
ACJN-117-68, June 13, 1968.
CAP-49-68, April 23, 1968.
ACJ-8-55,, January 11, 1955.
CJ-23-54, June 9, 1954.
ACM-14-54, March 23, 1954.

CROSS REFERENCES

Business Site Leasing Act, 5 NNC §2301 et seq.

Industrialization program, acquisition of land, 5 NNC §5.

Labor policy of Navajo Nation, provisions in leases to obey, 15 NNC §609.

School purposes, withdrawal of land, 10 NNC §1201.

United States Code. Allotment of Indian lands generally, see 25 U.S.C. §§331
and 461 et seq.

Homesteads to Indians located on public lands, 43 U.S.C. §§190, 190(a); 25
U.S.C. §337(a).

Lease of restricted lands for public, religious, educational, recreational, residen-
tial, business, grazing and farming purposes, with maximum term of 99 years, 25
U.S.C. §$415, and 635(a).

Lease, sale, or other disposition of land owned in fee simple by Navajo Tribe,
25 U.S.C. §635(b).

Rights-of-way through Indian lands, 25 U.S.C. §311 et seq.

Title to certain lands held in trust for Canoncito Navajo Indians, 25 U.S.C.
§§621, and 622.

Transfer to corporation owned by Tribe or municipal corporation of legal title
or leasehold interest in any unallotted lands held for Navajo Nation, 25 U.5.C.
§635(c)
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Ch.1 LAND T16 § 6

§ 2. Methods of acquisition

The Navajo Nation may acquire new lands by exchange, gift, or
purchase.

HISTORY
ACJ-8-55; January 11, 1955.

§ 3. Land acquisition program; code of use; priorities
The Resources Committee of the Navajo Nation Council is author-

ized and directed to:

(1) Formulate a land acquisition program;
(2) Develop a code of use for land acquired; and
(3) Establish areas to be given priority attention.
HISTORY
AC]J-8-55, January 11, 1955.
CROSS REFERENCES
Resources Committee generally, 2 NNC §§651 et seq.

§ 4. Management of agricultural and range lands

It is the policy of the Navajo Nation to manage agricultural and range
lands in accordance with principles of sound and practical use, devel-
oping such lands to their maximum and preventing practices which
damage or deteriorate them.

HISTORY
AC]J-8-55, January 11, 1955.

§ 5. Unrestricted lands; taxes and fees
Except as the United States may otherwise determine, the Navajo
Nation shall, in acquiring unrestricted lands, assume responsibility for
the payment of taxes lawfully imposed, and of all established fees for
the use of federally or state-owned lands.
HISTORY
ACJ-8-55, January 11, 1955.

§ 6. Scope of land acquisition
Land acquisition includes agricultural and range lands and land for
business or industrial purposes.

HISTORY
ACJ-8-55, January 11, 1955.
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T.16 § 7 LAND Ch.1

§ 7. Land acquisition proposals; plans for use

The Resources Committee of the Navajo Nation Council is author-
ized and directed to consider and investigate land acquisition proposals
and to report findings and recommendations to the Navajo Nation
Council. Proposals for land acquisition shall not be considered by the
Navajo Nation Council unless the lands and the possible uses thereof
conform to this land acquisition policy. Following acquisition thereof,
a specific plan shall be prepared showing in detail the proposed use and
operation of said land, which plan shall conform to the land use code
and shall be strictly complied with. No deviation therefrom shall be
permitted without the consent of the Navajo Nation Council based
upon the recommendation of the Resources Committee.

HISTORY
CN-72-92, November 4, 1992.
CD-68-89, December 15, 1989.
ACJ-8-55, January 11, 1955.
CROSS REFERENCES
Land acquisition recommendations, 2 NNC §695(B)(3).

§ 8. Cost of purchased lands

Purchased lands shall be acquired within a total cost calculated to
yield to the Navajo Nation sufficient income from such land to pay
taxes, land use fees, cost of administration, and to amortize the Navajo
Nation investment over a period not to exceed 50 years. Provided,
however, that the cost of range lands purchased by the Navajo Nation
in New Mexico may be amortized for a period not to exceed 99 years.

HISTORY

CMY-46-70, May 20, 1970,
ACJ-8-55, January 11, 1955.

§ 9. Appraisal ofland

All acquisition of land shall be based on a comprehensive appraisal
thereof, to be secured by the Navajo Nation and approved by the Navajo
Nation Council and authorized officials of the Bureau of Indian Affairs.
No Navajo Nation monies shall be expended for the purchase in excess
of the appraisal value plus an amount equal to 10 percent in excess of
such appraised value unless fully justified. Purchases must conform to
the limitations established in 16 NNC §8, as indicated by the approved
appraisal report.

HISTORY
AC]J-8-55, January 11, 1955.
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Ch. 1 LAND T.16 § 10

§ 10. Procedure for acquisition ofland

A. The procedure for acquisition of land shall be as follows:

1. Sufficient indication to Navajo Nation representatives that a
property owner would consider sale of his or her property to the
Navajo Nation, an instrument granting Navajo Nation repre-
sentatives access to the property for the purpose of conducting
preliminary investigations of the property will be secured.

2. When a preliminary investigation disclosing that the property
- is desirable when adjudged by the standards stated in the Navajo
Nation land acquisition program, an appraisal report will be secured.
After review by the Resources Committee, the appraisal report will
be submitted to designated Bureau of Indian Affairs officials for
approval. )

3. After approval of the appraisal report by the Bureau of Indian
Affairs, authorized Navajo Nation representatives may enter into
negotiations with the property owner. Negotiations will be governed
by the estimates in the approved appraisal report, and the principles
of the Navajo Nation Land Purchase Program.

4. If negotiations are carried on longer than six months, the
appraisal report will be supplemented to bring value estimates in line
with current market conditions.

HISTORY

AC]J-8-55, January 11, 1955.
CM-37-53, May 21, 1953.
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Chapter 3. Land Acquisition Trust Fund

SECTION
201. Establishment
202. Investment of the Fund
203. Definition of principal and income i
204. Expenditure of Fund principal
205. Expenditure of Fund income
206. Annual audited report
207. Expenses
208. Amendments

HISTORY

CAP-41-94, April 20, 1989.

Note. Office of Tribal Land Administration previously codified as Chapter 1,
Subchapter 3, §§201-204, has been deleted from this Code pursuant to the Navajo
Nation Attorney General’s advice on Plans of Operation for Navajo Nation Divi-
sion dated January 4, 1991.

Slightly reworded for purposes of statutory form.

§ 201. Establishment
There is hereby established, the Navajo Nation Land Acquisition
Trust Fund (hereinafter referred to as the “Fund”). Each year, and B
during the appropriation of the Navajo Nation Operation Budget, the :
Navajo Nation Council shall budget a sum equal to at least 2% of any
and all projected revenues of the Navajo Nation, including, but not
limited to revenues received from taxed, oil and gas mining and min-
erals, timber, land rentals, interest and dividends, gain on sale of
securities and other revenue producing activities for transfer to the
Fund. Supplemental appropriations may be added to the Fund at any
time. Any money deposited into the Fund, plus accrued interest, shall
be used only as provided hereinafter.

HISTORY
CJY-54-94, July 20, 1994.

$ 202. Investment of the Fund

A. All monies deposited in the Fund shall be invested to purchase
land for the Navajo Nation in accordance with the Land Acquisition P
Policies and Procedures adopted by the Resources Committee of the k.
Navajo Nation Council. :
B. Pursuant to 16 NNC §1, the major purposes of acquiring new
lands are:
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Ch.5 LAND T.16 § 402
Chapters. Acquisition of Lands

Subchapter1. Acquisition of Public Lands

SECTION
401. Purchases under Isolated Tract Law
402. Applications, bids and preference rights under Isolated Tract
Law

Subchapter 3. Gifts of Lands

451, Gifts of lands within Reservation

452. Gifts of lands outside Reservation

453. Lands defined

454. Funds for taxes, rents or other charges

Subchapter1. Acquisition of Public Lands

§ 401. Purchases under Isolated Tract Law

The Resources Committee and Navajo Nation Council are in-
structed to include the purchase of public land under the Isolated Tract
Law (43 U.S.C. §1171) or other applicable law in the Navajo Land
Acquisition Program, and the President of the Navajo Nation, in ac-
cordance with such procedures as the Committee may approve, is
authorized to submit applications, present bids, and assert preference
rights, on behalf of the Navajo Nation, to purchase any tract of public
land pursuant to applicable law.

HISTORY
CM-19-56, May 22, 1956.
Note. 2 NNC §695(B)(3) gives the Navajo Nation Coundil final authority to
acquire lands. “Government Services Committee was not inserted in lieu of
“Advisory Committee”,

§ 402. Applications, bids and preference rights under Isolated
Tract Law

A. The President of the Navajo Nation, upon and with approval of
the Resources Committee is authorized to submit applications and bids
and assert preference rights on all lands available for purchase under
the applicable public law as, in his or her discretion, would be desirable
for the Navajo Nation to acquire in the “checkerboard” area of New
Mexico and in the states of Arizona and Utah.

465



—~ -

T.16 § 402 LAND Ca s

B. The President is further authorized to take any action necessary
for the completion of these acquisitions including but not limited to
perfecting appeals from adverse decisions of the Bureau of Land Man-
agement.

HISTORY
CO-68-89, December 15, 1989.
ACD-174-59, December 14,1959.
AC]J-8-58, January 16, 1958.
CROSS REFERENCES
Resources Committee Authority, 2 NNC §695(B)(3).

Subchapter 3. Gifts of Lands

§ 451. Gifts of lands within Reservation

A. The President of the Navajo Nation is authorized to accept on
behalf of the Navajo Nation gifts of unimproved lands within the
exterior boundaries of the Navajo Indian Reservation, and of other
lands within the exterior boundaries containing improvements not in
excess of the value of $1,000.

B. The President of the Navajo Nation with the consent of the
Government Services Committee is authorized to accept gifts of lands
within the exterior boundaries of the Navajo Indian Reservation con-
taining improvements in excess of the value of $1,000.

HISTORY
CJ-34-58, July 21, 1958.
CROSS REFERENCES

Gifts of property, 2 NNC §1010.
Resources Committee Authority, 2 NNC §695(B)(3).

§ 452. Gifts oflands outside Reservation

A. The President of the Navajo Nation with the consent of the
Government Services Committee is authorized to accept gifts of lands
not exceeding the value of $10,000, including the value of improve-
ments thereon, outside the exterior boundaries of the Navajo Indian
Reservation. '

B. Gifts of lands outside the exterior boundaries of the Navajo
Indian Reservation of a value exceeding $10,000, including the value of
improvements thereon, shall be accepted by the President of the Navajo
Nation only pursuant to special authorization of the Navajo Nation
Council.

' HISTORY

CJ-34-58, July 21, 1958.
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CROSS REFERENCES
Gifts of property, 2 NNC $1010.
Resources Committee Authority, 2 NNC §695(B)(3).

§ 453. Landsdefined

The term “lands”, as used in 16 NNC §§451 and 452 shall mean land
or any parcel thereof, or any interest in land or in any parcel thereof,
including leasehold interests.

HISTORY
CJ-34-58, July 21, 1958.

§ 454. Funds for taxes, rents or other charges

Before the President shall accept any gifts of lands on behalf of the
Navajo Nation he or she shall ascertain what taxes, rents, or other
charges will become due thereon during the remainder of the fiscal year
in which such gift is to be accepted, and shall not accept any such gift
unless sufficient funds are provided in the Navajo Nation budget
currently in force to pay such charges during such fiscal year.

HISTORY
CJ-34-58, July 21, 1958.
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Chapter 6. Navajo Land Consolidation Plan

SECTION
501. Purpose of Plan
502. Land consolidation area
503. Operational policy and procedure
504. Purchase, sale or exchange of interests
505. Purchase of undivided fractional interests
506. Public purpose; U.S. acceptance of trust allotments
507. Administrative rules and regulations

§ 501. Purpose of Plan

The purpose of the Navajo Land Consolidation Plan is to provide
additional authority to consolidate and augment the Navajo land base,
in accordance with the provisions of the Indian Land Consolidation
Act, 25 U.S.C. §§2201, et seq. (ILCA). The Indian Finance Act (April
12, 1974; P.L. 93-262, Title I); 88 Stat. 78 (codified at 25 U.S.C. §1466
[1983], 25 U.S.C. 463(a)); 25 U.S.C. 465, the Federal Property and
Administration Services Act of 1949, as amended (codified at 40 U.S.C.
§483(a) [Supp. 1987]), and §5 of the Navajo and Hopi Indian Rehabili-
tation Act of 1950, as amended (codified at 25 U.S.C. §635) provide
further authority for taking land and improvements into trust for the
Navajo Nation under this Plan. Acquisitions of land under this Plan
shall conform to the policies, priorities, and procedures of Chapter 1,
Title 16 of the Navajo Nation Code, unless otherwise expressly stated
in this Plan or any amendment thereto approved by the Navajo Nation
Council or a duly authorized Commiittee. Lands so acquired will be
administered for economic, industrial, residential, recreation, and
other purposes as set forth by the Navajo Nation Council and its duly
authorized Committees.

HISTORY
CMY-23-88, May 4, 1988.

§ 502. Land consolidation area
A. The land acquisition and consolidation area includes all lands,
including federally administered and public domain lands, within:
1. The boundaries of the Navajo Reservation;
2. Navajo “Indian Country” as defined by 18 U.S.C. §1151;
3. The aboriginal land area of the Navajo Tribe of Indians, as
established by the Indian Claims Commission;
4. The Counties of McKinley, San Juan, Sandoval, Cibola, Ber-
nalillo, Socorro, and Valencia in the State of New Mexico; and
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5. Such other lands as designated on the map attached as Figure

“A” to Navajo Nation Council Resolution CMY-23-88.

B. Anyland consolidation plans approved previously by the Bureau
ofIndian Affairs for the satellite Reservations of Alamo, Canoncito, and
Ramah shall be deemed to be incorporated herein, and maybeamended
by the Navajo Nation Council or its duly authorized Committees.

HISTORY
CMY-23-88, May 4, 1988

§ 503. Operational policy and procedure

A. Tracts and properties within the land consolidation area will be
continually monitored to identify available acquisitions. Close contact
will be maintained with the Bureau of Indian Affairs, Navajo Area
Branch of Realty personnel for identification of individual allotted and
restricted heirship lands or minerals or water rights, with the Navajo
Nation’s preferential rights being exercised during the sale process.

B. Specific proposals for acquisition and consolidation will be de-
veloped by the Resources Committee of the Navajo Nation Council,
with the assistance of the Navajo Division of Natural Resources and the
Department of Justice of the Navajo Nation. The Resources Committee
will recommend to the Navajo Nation Council resolutions for final
action, and to authorize the Bureau of Indian Affairs to accomplish any
federal actions needed to effect such transaction.

C. An interest bearing trust account shall be established by the
Secretary of the Interior or his or her delegate pursuant to 25 U.S.C.
§2203(a)(4). All proceeds derived from transactions of tribal land
consolidations shall be deposited into this account and utilized only for
the purposes of land consolidation.

D. An appraisal of value will be developed in accordance with the
established standards of the appraisal profession by the Office of Navajo
Land Administration and utilized as a guide in all acquisitions, dispos-
als, exchanges, and other proposals for land consolidation. The Navajo
Nation Code and all applicable provisions of the Code of Federal
Regulations (25 C.F.R. Part 151-Land Acquisitions) shall be followed.

HISTORY

CO-43-88, October 25, 1988.
CMY-23-88, May 4, 1988.

§ 504. Purchase, sale or exchange of interests

The Navajo Nation Council upon recommendation of the Resources
Comurnittee, may sell, exchange, purchase, or acquire any Navajo trust
or restricted or unrestricted lands, or interests in such lands for the
purpose of eliminating undivided fractional interests in Navajc Nation
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trust or restricted lands, or consolidation of Navajo Nation land hold-
ings. Any such purchase, sale, or exchange shall conform to the follow-
ing conditions:

A. The sale price paid or exchange value received by the Navajo
Nation for land or interests in land covered by this section shall deviate
by no more than ten per cent (10%) of the fair market value;

B. If the Navajo Nation land involved in an exchange is of greater
or lesser value than the land for which it is being exchanged, the Navajo
Nation may accept the land exchange or give or receive cash in such
exchange to equalize the values of the property exchanged;

C. Proceeds from the sale of land or interests in land or proceeds
received by the Navajo Nation to equalize an exchange made pursuant
to this section shall be deposited into the account established pursuant
tdo §503(C) above, and additional monies may be deposited in said
account as authorized by the Navajo Nation Council;

D. The Navajo Nation may reserve the mineral and water rights to
such sold or exchanged land; and

E. The Navajo Nation may purchase less than the whole estate.

HISTORY

CO-43-88, October 25, 1988.
CMY-23-88, May 4, 1988.

§ 505. Purchase of undivided fractional interests

A. The Navajo Nation may purchase at no less than the fair market
value all of the surface interests of any tract of trust or restricted land
within the land consolidation area described in §502 above with the
consent of the majority of the owners of such tract or allotment as
required by 25 U.S.C. §2204, under the following conditions:

1. Any Navajo person owning an undivided interest, and in
actual use and possession of such tract for at least three consecutive
(3) years preceding the Nation’s offer may purchase such tract by
matching the Navajo Nation’s offer;

2. If at any time within five (5) years following the date of
acquisition of such land by an individual under §505(A)(1), such
property is offered for sale or a petition is filed with the Bureau of
Indian Affairs for removal of the property from trust or restricted
status, the Navajo Nation shall have 90 days from the date it is
notified of such offer or petition to acquire such property by paying
to the owner the fair market value.

B. The Navajo Nation may purchase at no less than fair market value
part of all of the interests in any tract of trust or restricted land from
willing sellers and shall acquire pursuant to the Indian Land Consoli-
dation Act any de minimis undivided fractionated interests in allot-
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ments subject to the escheat provision of the Indian Land Consolidation
Act (25 U.S.C. §2206). .

C. All sales which comply with federal law shall be approved by the
Bureau of Indian Affairs. Appeals of Bureau of Indian Affairs actions
shall be pursuant to Title 25 Code of Federal Regulations, Part 2.

HISTORY
CMY-23-88, May 4, 1988.

§ 506. Public purpose; U.S. acceptance of trust allotments

A. Itis hereby declared that the acquisition by the Navajo Nation of
trust allotments or of interests in trust allotments within the land
consolidation area described in §502 above is required in the public
interest and constitutes a public purpose under Navajo law and under
this Act. .

B. Upon the approval of the President of the Navajo Nation or his
or her duly authorized delegate and notwithstanding any provision of
Navajo law to the contrary, the United States is authorized and directed
to accept deeds of trust allotments or interest in trust allotments from
any allottee or heir who owns any interest in such allotment and who
has deeded such allotment or interest in such allotment or portion
thereof to the United States in trust for the Navajo Nation.

C. No taxes shall be paid by the Navajo Nation on any lands to this
section, and the requirements of §§5 and 7-10 (inclusive) of Title 16 of
the Navajo Nation Code.

HISTORY
CMY-23-88, May 4, 1988.

§ 507. Administrative rules and regulations
The Director of the Office of Navajo Land Administration may,
subject the approval by the Resources Committee of the Navajo Nation
Council, promulgate regulations governing the implementation of the
provisions of this Navajo Land Consolidation Plan.
HISTORY
CMY-23-88, May 4, 1988.
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Chapter 7. Use and Disposition of Lands
Generally :

Subchapter 1. General Provisions

SECTION
601. Use by non-Navajos
602. Leases, licenses or easements on unrestricted lands
603. Approval of rights-of-way; damages
604. Trees and shrubs

Subchapter 3. Permits for Exploration, Mapping,
Prospecting and Other Surface Activities

651. Surveys, mapping and other surface activities
652. Oil and gas prospecting permits

653. [Repealed]

654. Other permits

655. [Rescinded]

656. Fees for non-Navajo prospecting permits

Subchapter 1. General Provisions

§ 601. UseBynon-Navajos

Grants of land-use to non-Navajo traders, religious organizations,
and other non-Navajo individuals or organizations should be carefully
considered and kept to a minimum. The approval of these matters by
the Navajo Nation Council and the Assistant Secretary of the Interior
for Indian Affairs is required.

HISTORY
1922-1951, Res. p. 167, June 23, 1942,

CROSS REFERENCES

Committee authority: Transportation and Community Development Com-
mittee, 2 NNC $423 et seq.; Resources Committee, 2 NNC §695(B)(2); and
Economic Development Committee, 2 NNC §724(B).

§ 602. Leases, licenses or easements on unrestricted lands

A. The Resources Committee of the Navajo Nation Council is
authorized to grant easements, leases, and licenses on lands owned by
the Navajo Nation in fee simple where the best interests of the Nation
are served thereby, provided, however, that in no case shall any lease or
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license be granted for a period in excess of five years, except upon
specific authorization by the Navajo Nation Council.

B. However, the Resources Committee may grant homesite leases
according to established Navajo Nation policy for a term not to exceed
65 years, and may provide for the encumbrance of the leasehold interest
to secure capital for the construction or modification of improvements.

HISTORY
CJY-75-71, July 29, 1971.
CJ-56-53, July 23, 1953.
T " CROSS REFERENCES
Authority of the Resources Committee at 2 NNC §695(B)(2) and (4);

§ 603. Approval of rights-of-way; damages

The President of the Navajo Nation and the Navajo Area Director
are authorized to approve all applications for rights of way over Navajo
Nation lands, and to assess proper damages therefor; all payments for
damages shall be credited to Navajo Nation funds.

HISTORY

1922-1951 Res. pp. 177, 178, November 5, 1947.

Note. This section requires rescission by the Navajo Nation Council due to its
inconsistency with current law despite the “null and void” provision of Navajo
Nation Council Resolution CD-68-89, Resolved Clause 4.

CROSS REFERENCES
Navajo Nation Committee Authority: Resources Committee, see 2 NNC
$695(B)(2); Transportation and Community Development Committee, see 2
NNC §423{C)(2), (3), and (4).
ANNOTATIONS :

Jurisdiction of state. Authority under which state was permitted to construct a
highway through and over Navajo Reservation failed to extinguish title to the
Navajo Tribe to such lands in view of the fact that state has no jurisdiction over
Indian lands unti title of Indian certiorari denied has been extinguished. State v.
Begay 63 N.M. 409, 320 P.2d 1017 (1958), certiorari denied 357 U.5. 918, 78 S.Ct.
1359, 2 L.Ed.2d 363.

§ 604. Trees and shrubs

All living trees and shrubs shall not be moved, cut, or injured without
written permission of the Superintendent for legitimate purposes.

HISTORY
1922-1951 Res. p. 526, July 12, 1934.

CROSS REFERENCES
Authority of the Resources Committee, 2 NNC $695 (B)(6) (1992).
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Subchapter 3. Permits for Exploration, Mapping,
Prospecting, and Other Surface Activities

CROSS REFERENCES

CD-68-89, December 15, 1989, limited the powers of the Navajo Nation
President and redelegated powers to Navajo Nation Council standing committees.
Generally see 2 NNC et seq.

§ 651. Surveys, mapping and other surface activities

The President of the Navajo Nation with the approval of the Navajo
Area Director may grant permission on any Navajo Nation lands for
surveying, mapping and other surface activities which do not cause
damage to the land.

HISTORY
CF-22-58, February 20, 1958.

CROSS REFERENCES

Sketch or diagram of land, survey and legal description necessary for business
leases of land, see S NNC §2304.
Authority of Resources Committee, 2 NNC §695(B)(2).

§ 652. Oil and gas prospecting permits

Oil and gas prospecting permits without preference to lease may be
issued for areas requested, but in no case for a larger area than a land
management district. These permits may be granted by the President
of the Navajo Nation Council with the consent of a majority of the
district council delegates from the district concerned and the approval
of the Navajo Area Director.

HISTORY
CF-22-58, February 20, 1958.
CROSS REFERENCES

Authority of the Resources Committee with regard to prospecting permits, 2
NNC §695(B)(2) (1992).

§ 653. [Repealed]

HISTORY
CMY-19-88, May 3, 1988.

§ 654. Other permits

The Resources Committee shall consider all other requests for per-
mits and the President of the Navajo Nation, with approval of the
Resources Committee, shall have authority to grant permits for explo-
ration, prospecting, and other activities not otherwise provided for by
Council action, with the approval of the Navajo Area Director.
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HISTORY
CF-22-58, February 20, 1958.
CROSS REFERENCES
Resources Committee authority, 2 NNC §695(B)(2).

§ 655. [Rescinded. See ACN-310-70, November 20, 1970].

HISTORY
ACMY-65-68, May 15, 1968.
HISTORY
This section was based on ACMY-65-68, May 15, 1968 and established permit
fees.

§ 656. Fees for non-Navajo prospecting permits
A. Geophysical permit. Includes but is not limited to seismic, gravi-
metric, and magnetic methods, requiring vehicular or airborne sup-
port. Applicant must post not less than $5,000 bond.
Period......cccoomrennrianen .. 12 months
| $100 00 per district
B. Geologlcal pernnt Desxgned for surface geologic studies, includ-
ing mapping, outcrop examination, hand sampling, and the use of
portable instruments carried by hand. (Does not include drilling, cor-
ing, trenching or other types of excavating). Applicant must post not

less than $5,000 bond.
Period......coeresennsereessranenenne.. 12 months
/g Fee - .. $50 per district

C. The permits as described above are applicable on Navajo Nation
lands, regardless of the minerals ownership.

HISTORY
ACN-310-70, November 20, 1970.

CROSS REFERENCES
Authority of the Resources Committee, 2 NNC §695(B)(1992).
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T.16 § 801 LAND Ch.9
Chapter 9. Homesites

Subchapter1. Homesite Permits Within Townsites

SECTION
801. Powers of Resources Committee
802. Procedure for granting homesite permits

Subchapter 3. Homesite Leases Outside Townsites

851. Powers of Resources Committee

852. Procedure for granting homesite leases outside townsites

853. Form NT 200, Application for Homesite Lease [Form De-
leted, 1994]

854. Form NT 201, Homesite Lease [Form Deleted, 1994]

Subchapter 5. Homesite Leases Not To Exceed
Ninety-Nine Years

901. Authority of Resources Committee

Subchapter 1. Homesite Permits Within Townsites

§ 801. Powers of Resources Committee

A. The Resources Committee of the Navajo Nation Council is
authorized to act for and in lieu of the Navajo Nation Council to
approve withdrawals, set-asides, or make allocations of Navajo Nation
lands in or near communities and Government or Navajo Nation
installations for homesite purposes.

B. The District Council Delegates of districts in which lands are
proposed for such purposes shall consent thereto before approval may
be granted by the Resources Committee.

C. The Area Director is requested to take such steps as may be
necessary to cause any such areas withdrawn to be surveyed, plotted,
and staked into lots for assignment to individual Navajo families or
individuals for homesites under such procedures as shall be prescribed
by the Resources Committee and approved by the Area Director.

HISTORY

CN-72-92, November 11, 1992.

CD-68-89, December 15, 1989.
CN-52-87, November 17, 1987.
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ACE-20-70, February 11, 1970.
CJ-14-53, 1953, January 16, 1953.
CROSS REFERENCES

Tables showing specific withdrawals of land for homesites or housing purposes,
see Table 7d (Land Tables) at end of this Code. ’

Note. References to the “Advisory Committee™ have been changed to “Re-
sources Committee”.

Powers of the Resources Committee, 2 NNC §695(B).

Powers of Transportation and Community Development Committee, 2 NNC
§423(C)(2) and (3).

§ 802. Procedure for granting homesite permits

A. The following procedures are prescribed for the making of appli-
cations and the granting of homesite permits on Navajo Nation lands
which have been withdrawn for that purpose under authorization of
the Navajo Nation Council and which have been surveyed, platted and
subdivided:

I. Applications shall be submitted on forms approved by the
President of the Navajo Nation and Navajo Area Director;

2. The applications shall be referred to the District Council Dele-
gate and the field representative of the Bureau in the area in which
the lands are located;

3. The District Council Delegate and the field representative shall
submit such applications to the Superintendent of the Navajo
Agency with recommendations;

4. The President of the Navajo Nation and the Superintendent
of the Navajo Agency are authorized to consider and take final action
on the applications, and in the case of applications which are ap-
proved, grant to the applicant, a homesite permit on a form approved
by the President and Superintendent of the Navajo Agency.

B. The foregoing prescribed procedures shall continue in effect as
interim procedures until development and adoption of a land code for
the Navajo Reservation.

HISTORY
CD-68-89, December 15, 1989.
RC]J-6-88, January 13, 1988.
CN-52-87, November 17, 1987.
ACM-13-54, 1954, March 23, 1954,
Note. Reference to “Chairman of the Tribal Council” changed to “President of
the Navajo Nation”.

CROSS REFERENCES
Powers of the Resources Committee of the Navajo Nation Council, 2 NNC
§695(B)(1992).
Homesite Lease/Certificate Guidelines.
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Subchapter 3. Homesite Leases Outside Townsites

§ 851. Powers of Resources Committee

A. The Resources Committee of the Navajo Nation Council is
authorized and empowered, with the approval of the Area Director, to
set aside and assign for homesite purposes any Navajo Nation lands,
rent-free or at a nominal rent.

B. The Resources Committee is further authorized to adopt proce-
dures and forms to govern the granting of homesite assignments and
leases to individual applicants.

C. The President of the Navajo Nation, with the approval of the
Navajo Area Director, is authorized to enter into lease of assignment
agreements upon approval of the Resources Committee on behalf of
the Navajo Nation.

D. Sections 852-854 of this title are confirmed, ratified and ap-
proved and any and all actions taken by the Resources Committee or
President of the Navajo Nation pursuant to the procedures and authori-
ties therein contained are ratified and confirmed.

HIS TORY

CD-68-89, December 15, 1989.

CN-52-87, November. 17, 1987.

CO-58-58, October 8, 1958.
Note. References to “Advisory Committee” have been changed to “Resources

Committee”, 2 NNC §695(B).
Reference to “Chairman of the Tribal Coundll” changed to “President of the

Navajo Nation”™.

§ 852. Procedure for granting homesite leases outside townsites

A. The following procedures are prescribed for the making of appli-
cations and the granting of homesite leases on Navajo Nation lands
which have not been withdrawn for that purpose, nor surveyed, subdi-
vided, or plotted:

1. Applications shall be on forms approved by the Resources
Committee of the Navajo Nation Council and the Navajo Area
Director.

2. The applications shall be referred to at least two district Coun-
cil Delegates, the District Grazing Committee, and the subagency
Superintendent for the area in which the lands are located, for their
recommendations.

3. The Resources Committee shall make the final decision on
each application.

4. The President of the Navajo Nation with the approval of the
Navajo Area Director shall grant a homesite lease to approved apphi-
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cants on a lease form approved by the Resources Committee of the

Navajo Nation Council and the Navajo Area Director.

B. The foregoing procedures shall continue in effect as interim
procedures until the development and adoption of a land code for the
Navajo Nation.

HISTORY

CN-72-92, November 4, 1992.

CD-68-89, December 15, 1989.

CN-52-87, Nov. 17, 1987.

AC]J-7-58, January 16, 1958.

Note. Previously codified §852(C) has been deleted pursuant to §852(A)(1).

§ 853. [Deleted] Form NT 200, Application for Homesite Lease

HISTORY
Note. Form deleted. Current forms are available from the Division of Natural
Resources.

§ 854. [Deleted] Form NT 201, Homesite Lease

HISTORY
Note. Form deleted. Current forms are available from the Division of Natural
Resources.

Subchapter 5. Homesite Leases Not to Exceed
Ninety-Nine Years

§ 901. Authority of Resources Committee

The Resources Committee is authorized and directed to negotiate
and grant leases of Navajo Nation lands for homesite purposes for terms
not to exceed 99 years, subject to the following conditions:

A. In order to encourage individual home ownership and commu-
nity development, including local housing authorities, annual rentals
shall be nominal.

B. No assignment of leasehold interests shall be permitted without the
approval of the Resources Committee of the Navajo Nation Council.

C. No leases granted under this section shall be made to nonmem-
bers of the Navajo Nation except to such individuals whose presence
on the Reservation may be determined by the Government Services
Committee to be of indefinite duration and beneficial to the Navajo
Nation.

D. Eachleasing instrument shall contain a provision permitting the
Navajo Nation to reenter the premises upon the violation of any of its
provisions, together with an option to acquire housing property equi-
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ties whenever an individual defaults and foreclosure and sale is insti-
tuted.

E. Each leasing instrument shall contain a legal description of the
leased premises prepared by a registered civil land surveyor and accept-
able to the Land Investigations Department of the Navajo Nation, the
Federal Housing Administration, and any other federal housing agency
involved.

F. Each leasing instrument shall contain provisions binding the
lessee to compliance with all ordinances of the Navajo Nation as they
may relate to housing developments on Navajo Nation-owned land.

HISTORY

CN-52-87, November 17, 1987.
CAU-46-61, August 31, 1961.

CROSS REFERENCES

Section 601 of this title with respect to approval of leases to non-Navajos by the
Navajo Nation Council.

Note. “Advisory Committee” changed to “Resources Committee”, 2 NNC
$695.

Section 901(A)(3) “Advisory Committee” was changed to Government Services
Comumittee as the Resources Committee i :.cks specific authority to grant Homesite
Leases to non-Navajo members.

CROSS REFERENCES
Congressional authority to lease Tribal lands for terms not to exceed 99 years,
see 25 U.S.C. §415, in Appendix, Part 2, Acts of Congress, of Navajo Nation Code.
Navajo Nation Cultural Resources Protection Act, see 19 NNC §1001 et seq.
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Chapter 15. Residential and Use Rights on
Lands Added to Reservation

SECTION
1601. Navajos having rights to establish residence and use of area

added to the Navajo Reservation; priorities

1602. Families of applicants

1603. McCracken Mesa area as part of Land Management District 12

1604. Procedure on applications to use or reside on lands-added or
to be added to Reservation

1605. Resettlement of Navajos displaced from areas eliminated
from Reservation '

1606. Determination of carrying capacity of McCracken Mesa
Range Management Unit

1607. Issuance of grazing permits to persons permitted by Re-
sources Committee to use McCracken Mesa Unit

§ 1601. Navajoshaving rights to establish residence and use of area
added to the Navajo Reservation; priorities

A. Navajos desiring to reside in or use the lands added to the Navajo
Reservation pursuant to the Act of September 2, 1958, Public Law
85-868 (72 Stat. 1686), may file applications therefor with the President
of the Navajo Nation in the manner herein provided.

B. The President shall refer all applications to the Resources Com-
mittee, which may grant residence and use rights or use rights only to
such applicants as prove to the satisfaction of the Committee that they
fall within one of the following categories. In granting such rights, the
Resources Committee shall give preference to applicants in the follow-
ing order:

1. Navajos having occupancy and/or use of the area prior to Sep-
tember 2, 1958. It is the intention of the Council, in carrying out the
purposes of the aforesaid act of Congress to confirm to Navajos who
resided in the area added to the Reservation or to be added to the
Reservation as aforesaid, or who regularly used the said area prior to
September 2, 1958, such residence rights and the use of appurtenant
grazing lands to the extent practicable, by dividing the area into
grazing use areas compatible with the rights of other Navajos and the
customs of the Navajo Nation. Navajos whose homes are or were
close to the boundary line of the area added to the Reservation and
who used other public lands adjacent to this area added to the
Reservation, shall be regarded as entitled to preference in this cate-
gory of applicants, provided that all applicants in this category shall
prove to the satisfaction of the Resources Committee that they
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regularly used or occupied the lands prior to September 2, 1958, for
which application is made.

2. Navajos who used or occupied other public land in San Juan
County, Utah, prior to September 2, 1958. Navajo Indians who have
not lived upon or otherwise made use of the said lands added to the
Navajo Reservation, but who have used other public lands in San
Juan County, Utah, not in the said Navajo Reservation prior to
September 2, 1958, may receive residence and grazing permits in the
same manner as hereinabove specified; provided that the said appli-
cant abandon his or her residence elsewhere in the public domain in
San Juan County and establish his or her residence within said land
added to the Navajo Reservation. T

3. Navajos who did not reside in or use areas added to the Reserva-
tion or other public lands in San Juan County, Utah. After January 1,
1963, the Resources Committee may, in its discretion, grant resi-
dence and use rights or use rights only to other Navajos making
applications for settlement within the area added to the Reservation
by said act of Congress, provided that at the time of granting such
rights there is unused range carrving capacity available in said area.

HISTORY

CN-56-59, November 5, 1959.
Note. “Advisory Committee” changed to “Resources Committee”, 2 NNC

§695(b)(2).
Throughout this chapter, the citation of the Act of Congress has been changed

”

to a uniform style: “Act of September 2, 1958, Public Law 85-868 (72 Stat. 1686)”".

§ 1602. Families of applicants

The permission granted by the Resources Committee to any Navajo
to establish residence on land added to the Reservation pursuant to the
Act of September 2, 1958, Public Law 85-868 (72 Stat. 1686), shall
include permission for all persons, related by blood or marriage, who
regularly reside with such Navajo as members of his or her family to
reside on such land in the same camp with such Navajo.

HISTORY
CN-56-59, November 5, 1959.

§ 1603. McCrackenMesaareaas partof Land Management District 12

All areas which have been or may hereafter be added to the Navajo
Indian Reservation pursuant to the Act of September 2, 1958, Public
Law 85-868 (72 Stat. 1686), shall be a part of Land Management District
12, and shall constitute a new Range Management Unit of said district,
to be known as the McCracken Mesa Unit. Notwithstanding any other
provision of law or regulation, livestock permittees within the
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McCracken Mesa Unit may elect one member to the District 12 Grazing
Committee, and the membership of said committee is hereby increased
by one.
HISTORY
CN-56-59, November 5, 1959.

§ 1604. Procedure on applications to use or reside on lands added
or to be added to Reservation

A. The Director of the Natural Resources Division shall provide
forms for applying for permission to use or reside in the area to be added
to the Reservation pursuant to the Act of September 2, 1958, Public Law
85-868 (72 Stat. 1686), to all Navajo Indians who said Director has
reason to believe may be eligible to use or reside in said area under the
terms of this chapter. Said Director shall give all reasonable assistance
to such persons in properly filling out and signing their applications,
and in conjunction with the Land Administration Department shall
make a thorough investigation of all applicants’ claims and report
thereon to the Resources Committee.

B. Hearing, action on disputes. The Resources Committee or a
subcommittee thereof shall hold a hearing on each application to use
or reside on any land added to the Navajo Indian Reservation pursuant
to the Act of September 2, 1958, Public Law 85-868 (72 Stat. 1686); and
whenever it grants an application shall, with the advice and assistance
of the District 12 Grazing Committee, designate the approximate area
the applicant may use; and if the applicant desires to reside on such
lands, the place or places he or she may establish a home or seasonal
camp. Such areas and places shall be as nearly as conveniently possible
the same as the areas or places within the added lands that the applicant
or his or her ancestors previously lived on or used. Insofar as customary
grazing use areas are not defined by the Resources Committee, they
shall be determined by consent of the grazing permittees involved, and
any dispute shall be decided by the District 12 Grazing Committee,
subject to the right of appeal to the Central Grazing Committee. No
grazing permittee who has been permitted by the Resources Comumittee
to use any of the lands added to the Reservation shall be subject to civil
or criminal action in the District Court of the Navajo Nation under 3
NNC §710(A)(5) for any alleged trespass occurring on such lands until
after his or her customary use area has been defined by the District 12
Grazing Committee, or in case of an appeal, by the Central Grazing
Committee; and the final decision of the District or Central Grazing
Committee as to what constitutes any permittee’s customary use area
shall be conclusive on the Navajo Nation Courts in all such cases.
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HISTORY
CN-56-59, November 5, 1959.

CROSS REFERENCES
Resources Committee authority, 2 NNC §695(B)(1).

§ 1605. Resettlement of Navajos displaced from areas eliminated
from Reservation

Inasmuch as the Lichee Range Management Unit in District 1 of the
Navajo Reservation is currently stocked to only part of its carrying
capacity, all persons required to remove from the area eliminated from
the Navajo Indian Reservation by the Act of September 2, 1958, Public
Law 85-868 (72 Stat. 1686), which is within the Lichee Range Manage-
ment Unit, shall be permitted to resettle in said unit until said Lichee
Unit is stocked to 100 percent of its actual carrying capacity. Persons
displaced from the area eliminated from the Reservation shall resettle
at such place or places in the Lichee Unit as the District 1 Grazing
Committee may designate. Any such person aggrieved by any action of
the District 1 Grazing Committee may appeal to the Central Grazing
Committee, and shall be entitled v a hearing before said committee
upon such appeal. The Resources Committee shall make provision for
resettlement of any Navajos remaining displaced after full stocking of
the Lichee Unit.

HISTORY
CN-56-59, November 5, 1959.

CROSS REFERENCES
Resources Cornmittee authority, 2 NNC §695(B)(1).

§ 1606. Determination of carrying capacity of McCracken Mesa
Range Management Unit

The Director of the Natural Resources Division of the Navajo Na-
tion, in cooperation with the Navajo Agency personnel, is hereby
directed as soon as possible to secure qualified range technicians to
ascertain the carrying capacity of all lands included in the McCracken
Mesa Range Management Unit or proposed for inclusion therein, in
the manner provided in 3 NNC §706(C), and to submit his or her
conclusions to the Superintendent, the Area Director, and the Com-
missioner of Indian Affairs, as a basis upon which the Commissioner
may make a final determination of the authorized carrying capacity of
such unit.

HISTORY
CN-56-59, November 5, 1959.
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§ 1607. Issuance of grazing permits to persons permitted by
Resources Committee to use McCracken Mesa Unit

The Superintendent of the Shiprock Subagency shall promptly issue
grazing permits to each Navajo permitted by decision of the Resources
Committee to use land added to the Reservation pursuant to the Act of
September 2, 1958, Public Law 85-868 (72 Stat. 1686), for a number of
sheep units, determined by the formula given below, so that the total
permitted numbers will not exceed the carrying capacity of the
McCracken Mesa Range Management Unit, less 10 percent reserved for
range management and other Navajos entitled to preference. When the
Resources Committee shall have determined that the reoccupation and
resettlement of the lands added to the Reservation pursuant to the Act
of September 2, 1958, is substantially complete, or on January 1, 1963,
whichever date is later, the remaining capacity reserved above shall be
added to the permits regularly issued. The regular grazing permits shall
allow each permittee a number of sheep units determined by the
following formula:

x=b<

a

Where:

x = number of sheep units to be allowed by permit.

a = total sheep units of all persons entitled to use McCracken Mesa
Unit, as determined by the Resources Committee.

b = sheep units to which individual is entitled, as determined by the
Resources Committee.

¢ = 90 percent of carrying capacity of McCracken Mesa Unit as
determined by the Commissioner of Indian Affairs.

HISTORY
CN-56-59, November 5, 1959.
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Chapter 17. Forcible Entry and Detainer

e SECTION
1801. Definitions
1802. Time of possession by tenant
1803. Complaint, summons and answer; service and return (
1804. Suit brought in adjoining district )
1805. Trial and issue; postponement of trial
1806. Judgment; writ of restitution; limitation on issuance
1807. Appeal; notice; bond
1808. Stay of proceedings on judgment; record on appeal

. 1809. Trial on appeal
- 1810. Proceedings no bar to certain actions

§ 1801. Definitions
A. A person is guilty of forcible entry and detainer, or of forcible
detainer, as the case may be, if he or she:

1. Makes an entry into any lands, tenements or other real prop-
erty, except in cases where entrv is given by law, and such an entry is
by force.

2. Willfully holds over any lands, tenements or other real prop- -
erty after termination of his or her right to possession, after demand ‘
made in writing for the possession thereof by the person entitled to
such possession.

B. A “forcible entry”, or an entry where entry is not given by law
within the meaning of this article, is:

1. An entry without the consent of the person having the actual
possession. ' )

2. As to a landlord, an entry upon the possession of his or her
tenant, without the tenant’s consent.

C. There is a forcible detainer if:

1. Atenant at will or by sufferance, after termination of his or her
tenancy or after written demand of possession by his or her landlord,
or a tenant from month to month or a lesser period whose rent is
due and unpaid, fails or refuses for five days after demand in writing
to surrender and give possession to his or her landlord.

2. The tenant of a person who has made a forcible entry refuses -
for five days after written demand to give possession to the person
upon whose possession the forcible entry was made.

3. A person who has made a forcible entry upon the possession
of one who acquired such possession by forcible entry refuses for five
days after written demand to give possession to the person upon
whose possession the first forcible entry was made.

PauaN
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Best Practices
Land Use and Planning

Cabazon Land Use Ordinance

The “Cabazon Land Use Ordinance” of the Cabazon Band of Mission Indians of the Coachella
Valley of California is an important example of a land use code which is designed to deal with
high density land use in a small area.

This code highlights an important point in Indian Country land use code development: You must
know your land area very well and know exactly what you want to do with it. The Cabazon Band
has a small land area near Palm Springs, California and an interstate highway runs through or by
it. The Band obviously wanted a code that would respond to its needs for high-density land use
and areas for low to high-density residences, mobile home and recreational vehicle development
(to take advantage of “snow birds” who live in California in the winter) and commercial use. The
code also deals with things such as industrial uses, advertising, outdoor events, parking and
landscaping, and enforcement of the code. It is divided into 20 chapters with various subject
matters.

Administration

There is a Planning Commission and a Planning Department with the ability to deal with plans by
developers for land use. This is similar to county planning commissions and planning
departments in the various states. That is, in the states, there are planning commissions and
departments that must approve the plans of developers who wish to build on sites of land. The
Cabazon ordinance similarly requires any developer of real property or a person authorized by an
owner of land to develop a specific plan for use of the land which must be approved by the
Planning Commission. Section 6-204 sets out the requirements for a land use plan, and they are
actually a good checklist for land development, addressing things as varied as streets, waste
disposal and utilities, seismic studies (i.e. earthquakes, because this is in an earthquake zone)
and architectural design.

There are two approaches to land use development: One is where there is an attempt to
anticipate every possible problem with land use and to put it in a statute, e.g. zoning ordinances.
Another is to outline the elements of a land use plan and require the submission of a land use
plan which can be approved after public hearings and a decision on whether the plan makes the
best use of the land and best protects those who may buy or lease. This also gives an
opportunity to use approved plans as the basis of regulation and the creation of individual rights
against the developer (i.e. using an approved land use plan as a part of any land title or lease to

- 1
place restrictions on those who lease or buy from a developer.

1 This is called a Arestrictive covenant.J



Residential Use

This code anticipates various kinds of residential uses. It first discusses “low density residential”
housing, which deals with one-family dwellings that may have crops, noncommercial animal use
(e.g. horses kept for recreational use), and adjacent areas for public parks, playgrounds and

country clubs.? Next, there is “medium-density residential” housing, which deals with two-family
dwellings, multiple-family dwellings, bungalow courts and apartment houses. It also deals with
churches, libraries, etc. Third, there is “high-density” residential housing to deal with
apartments, hotels, motels and resorts, offices, etc. All three levels of density have restrictions
on the land size, placement of buildings, and how the land area will be used in accordance with
the best land use.

This is designed to plan neighborhoods and the kinds of land use there will be for a given kind of
neighborhood or development. People have expectations when they move into an area that the
character of the area will remain the same. This kind of density planning makes it possible for a
family to be assured that if it buys or leases a little “ranchette” where they can have a horse for
their children, that the neighborhood will remain the same and they will not find an apartment
house next to their home. Similarly, high-density housing needs to be planned to take into
account the nature of a more crowded neighborhood. These sections permit planners to review
proposed housing plans to control population and use density for the kind of living people and
the Band expect.

Mobile Home and Recreational Use

Another aspect of the particular area is the fact that people who cannot afford a house may want
to have a mobile home. A given developer may want to develop a land area for visiting winter
“snow birds” to put their recreational vehicles. These are sensitive development issues. Mobile
home parks are controversial in many places because some look down on mobile homes. In
other areas, there is a danger that mobile home parks may become overcrowded. There are also
important law enforcement and criminal justice planning aspects of mobile home park
development. Planners and administrators will want to be assured that mobile home residents
can have a dignified and safe environment and that recreational vehicle parks are attractive to
their users as well. This section of the code deals with the elements of planning that are
necessary for these land uses.

Commercial Development

The code first deals with smaller commercial uses, including home furnishing businesses, food
stores, restaurants, department stores, clothing stores, etc. This portion of the code is designed
to attract those kinds of businesses, and development standards are set out. Next, the code
deals with regional commercial uses, which is in the nature of a shopping center.

This code also addresses light, medium and heavy industrial uses. Examples of light industrial
uses include research and design facilities, office buildings, warehouses, animal hospitals, gas
stations and associated uses. Medium to heavy industrial uses include agricultural use,
manufacturing, and thins such as junkyards, dumps, treatment plants, mining, and foundries.
There are development standards for each kind of industrial use.

2 Here, Cabazon is taking advantage of the fact that in the nearby valleys there are many golf courses and

recreation areas. The Band obviously kept an eye on the area=s economic development potential.



Natural Resources and Agriculture

The code anticipates uses of the land for crops, grazing, apiaries (bee raising), fishing lakes, and
other kinds of natural resource uses. Here too, there are standards for making an application for
such use and restrictions upon uses.

General Provisions for Enforcement

This chapter of the code deals with public and private projects and clearly requires a land use
permit which will hold the tribe harmless for any kind of liability which may arise from the
particular kind of land use. Rather than rely upon sovereign immunity for protection, the code
immunizes the Cabazon Band from suit by a “hold harmless” provision. The difficulty with this
approach is that it assumes that the land user will have the resources to do that. Sovereign
immunity is the backup.

The general provisions then go on to fix many different kinds of land use restrictions, including
planned residential developments, location and size of dwellings, parking, loading zones, yards,
and the usual subjects of land use. There are provisions for permits, plot plans, and other
restrictions on building.

Advertising

The code has a section to deal with advertising and restrictions upon signs. There follow sections
which deal with parking and landscaping and definitions.

Enforcement

This is an ambitious code, with many restrictions which require land users to submit detailed
plans for land use and which regulate actual land use. The key to the enforcement of such
provisions is the enforcement mechanism. Chapter 19 delegates the responsibility for
enforcement to the Tribal Planning Commission and Planning Department to issue licenses and
permits, and to a Code Enforcement Office, which is responsible to conformance with the land
use code and conditions of approval of permits in accordance with plans.

The difficulty with the enforcement section is that there are no provisions for administrative
remedies or administrative appeals, and no provisions for a Cabazon court for enforcement. This
likely assumes that enforcement will be in the California court system because California is a
“P.L. 280" state.

The enforcement section does not set out detailed instructions for enforcement. While the code is
ambitious and has many provisions to assure the quality of land use development in accordance
with land use plans, we do not know what resources or expertise the Planning Commission or
Department have for the approval of permits, and we do not know what resources the Code
Enforcement Department has to investigate for violations. The difficulty with such an ambitious
code is that it is highly technical and requires expensive oversight and administration bodies.
However, given the nature of any one who wishes to use the Cabazon code, it is an example of
an approach to comprehensive land management using planning and land use standards.



Best Practices:
Land Use and Planning
Code #2: Cabazon Land Use Code

Title 6
LAND USE*
Ch. 1. Aduiinistration, §§ 6-101-6-103
Ch. 2. General Plan and Specific Plans, §8§ 6-201—8-208
Ch. 3. Zone Classifications, §§ 6-301, 6-302
Ch. 4. R-L Low-Density Residential, §§ 8-401, 6-402
Ch. 5. R-M Medium-Density Residential, §5 6-501, 6-502
Ch. 6. R-H High-Density Residential, §§ 6-601, 6-602
i

Ch. M/RV Mobile Home/Recreational Vehicle Development, §§
6-701—-6-707

Ch. 8. C-C Community Commercial, §§ 6-801, 6-802

Ch. 9. C-R Regional Commercial, §§ 6-901-6-903

Ch. 10. I-.L Light Industrial, §§ 6-1001-6-1003

Ch. 11L. I-M/H Medium-Heavy Industrial, §§ 6-1101—6-1103

Ch. 12. N-R Natural Resources, §§ 6-1201, 6-1202

Ch. 13. A-R Agricultural Reserve, §§ 5-1301, 8-1302

Ch. 14. General Provisions, §§ 6-1401-6-1428

Ch. 15. Advertising, §§ 6-1501—6.1503

Ch. 16. Temporary Qutdoor Events, §§ 6-1601—6-1606

Ch. 17. Parking and Landscaping, §§ 6-1701—-6.1703

Ch. 18. Definitions, § 6-1801

Ch. 1%, Enforcement, Legal Procedure and Penzlties, §§ 6-1901—6-1904
Ch. 20. Validity, § 6-2001 .

CHAPTER 1. ADMINISTRATION

Section 6-101. Short Title.

This title shall be known and may be cited as the “Cabazon
Land Use Ordinance.”

*Editor’s note~The land use ordinance codified in Title 6 was prepared for the
Cabazon Band of Mission Indians in August, 1986 by Terra Nova Planning and
Research, Inc. Immediately after the title of the ordinance was the following
paragraph:

This ordinance repeals and supersedes any and all previous land use
crdinances of the Cabazon Band of Mission Indians. The General Council
of the Cabazon Band of Mission Indians of the Coachella Valley do
ordain as follows: .

Cross references—Housing, Title 4, construction and development standards,
Title 7. :
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§ 6-102 CABAZON TRIBAL CODE

Section 6-102. Planning Commission.

The planning agency for the Cabazon Band of Mission Indians
shall consist of the members of the Planning Commission. The
Planning Commission will have final approval on all develop-
ments, permits, and variances which may be presented to the
Tribe. The Planning Commission will carry out the duties de-
scribed in this section.

(1) The Tribal Business Committee will be sitting as the Plan-
ning Commission.

{2) The Planning Commission shall perform planning and
zoning duties including proceedings for adopting or
amending general and specific plans, changes of zone,
amendments to the text of the zoning ordinance, and re-
view of property maps and development plans.

(3) The Planning Commission shall elect one (1) member as
chairman and one (1) as vice chairman, to hold office at the
pleasure of the members. A quorum will be a simple ma-
jority of the commissioners. The Commission shall hold
monthly meetings.

Section 6-103. Planning Department.

The Tribal Planning Department will consist of the Tribe's
planning consultants who shall be appointed by the Planning
Commission to conduct the Tribe’s land use planning and hold
this position at the pleasure of the Planning Commission. The
Planning Department shall provide technical assistance to the
Tribe on a wide range of land use planning activities. The Plan-
ning Department shall aid the Planning Commission by pro-
viding them guidance and technical assistance under contract to
perform these duties. The Planning Department shall perform
functions relating to technical planning, zoning and land use plans.
The Tribal Planning staff shall take its direction from the Tribal
Administrator and Planning Commission.

CHAPTER 2. GENERAL PLAN AND SPECIFIC PLANS
Section 6-201. General Plan—Adoption; Availability.

The general plan of the Cabazon Band of Mission Indians, or
any part or element thereof, and any amendment to the plan or
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any part or element thereof, shall be adopted by the Planning
Commission in its present form or hereafter amended, and in
accordance with this chapter. The land use element of the general
plan shall be available to the public.

Section 6-202. Same—Applications to Amend Land Use El-
ement.

(a) A developer of real property, or a person authorized by the
tribal authorities, shall have the right to Tequest that the Tribe
consider an amendment to the land use element of the general
plan as it has been applied to a specific proposed parcel of tribal
lands. The right to request consideration of land use or project
approval does not imply that the request or change will be ap-
proved. _

(b) Applications for proposed developments or modifications to
an approved plan must be given to the Planning Department
Director, prior to consideration for Tribal Planning Commission
review and determination.

Section 6-203. Specific Plans—Adoption; Hearing.

Specific plans, and amendments thereto, shall be adopted upon
the approval of the Planning Commission, as now written or here-
after amended, and this article. Any specific plan may be set for
hearing by the Planning Director or Planning Commission.

Section 6-204. Same—Applications for Specific Plan of Land
Use.

{a) The proposed developer of real property, or a person autho-
rized by the owner, shall have the right to request that the Tribe
consider a specific plan of land use or an amendment to an adopted
specific plan for the real property. The right to request consider-
ation of a specific plan does not imply that the plan will be ap-
proved. An application for a specific plan shall be made pursuant
to this section.
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(b) A proposal to adopt or amend a specific plan shall be given
by the developer or his authorized representative to the Tribal
Planning Director for a hearing before the Tribal Planning Com-
mission.

(c) Applications shall be made to the Planning Department Di-
rector, on the forms provided by the tribal authorities. The appli-
cation shall supply all required information, which may include
part or all of the following, depending on the nature of the plan,
and shall be in the form of a text and accompanying maps, plans
and exhibits:

(1) A preliminary development plan of the entire proposed de-
velopment, drawn to scale, showing: land uses, densities,
lot design, traffic circulation, street design, private road-
ways, pedestrian circulation, estimated population, reser-
vations and dedications for public uses, including schools,
parks, playgrounds, open spaces and major landscaping fea-
tures. All elements and amounts to be listed shall be char-
acterized as existing or proposed, including topography,
and shall be shown only in such detail as is necessary to
indicate clearly the intent and impact of development.

(2) A tabulation of land area to be devoted to various uses,
including open spaces, and a calculation of the overall den-
sity and the average densities per net residential acre of
the various residential areas proposed.

(3) A phasing plan showing various units of development
through completion, and indicating the areas and sizes of
- such developmental phases.

(4) A statement and graphics describing the existing topog-
raphy, vegetation, soil conditions, and drainage of the pro-
posed development.

(5) A description of the proposed grading program.

(6) A statement proposing the method of maintaining and per-
petuating common open areas and facilities.

(7) Identification of proposed future responsibility for and main-
tenance of all streets, driveways, sidewalks, pedestrian
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ways, Open space areas, recreation spaces, structures, and °
facilities.

(8) Proposed use of natural features such as ponds lakes, river
beds, and floodplains.

(9) Design and acreage of any golf courses and other open space
features, their intended means of maintenance, and whether
they are to be public, private or semiprivate.

(10} A statement of solid waste disposal and utility service.

(11) Such additional information as may be required by the
tribal authorities for a particular project.

(d) Whenever a proposed specific plan of land use will substan-
tially determine the location of any building sites or structures, a
flood protection study may be requested by the Tribal Planning
Department.

(e) Whenever a proposed specific plan of land use is for a project
subject to the Alquist-Priolo Special Studies Zones, the developer
may be requested by the Tribal Planning Department to complete
a seismic study as part of the development processing of the specifc
plan.

(fi Whenever an application is {iled for a commercial or indus-
trial development, the application shall include the following ad-
ditional information:

(1) Proposed form of ownership and related application infor-
mation as requested by the tribal authorities.

{2) Description of basic types of uses, including their ultimate
range of square footage.

(3) Market analysis.
14: Traffic analysis.

(5) Architectural design criteria for the proposed commercial
or industrial complex, requiring an architectural perspec-
tive depicting the basic architectural theme of the project,
or elevations sufficient to indicate architectural and design
impacts.
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Section 6-205. Hearings on General Plans and Specific
Plans.

Proposals to adopt or amend the Cabazon Indian Reservation
General Plan or any site specific development plan shall be first
reviewed by the Tribal Planning Department, and then a hearing
must be held before the Tribal Planning Commission where the
final approval or denial will be given.

Section 6-206. Reports on Conformity with Tribal General
Plan or Specific Plan.

The Tribal Planning Department is designated as the planning
agency which will report on the progress of any major develop-
ment on the Reservation, as to conformity with the adopted Tribal
General Plan or any adopted specific plan.

CHAPTER 3. ZONE CLASSIFICATIONS

Section 6-301. Zones Enumerated.

For the purpose of providing a uniform basis for zoning, the
following zone classifications may be applied to the lands of the
Cabazon Indian Reservation:

R-L  Low-Density Residential

R-M  Medium-Density Residential

R-H High-Density Residential

MRV Mobile Home/Recreational Vehicle Devel-
opment

C-C  Community Commercial

C-R  Regional Commercial

I.L Light Industrial

I-M/H Medium-Heavy Industrial

N-R  Natural Resources

A-R  Agricultural Reserve

P-I.  Parking and Landscaping Requirements
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Section 6-302. Use of Zone Classifications.

The zone classifications are specifically set forth in subsequent
chapters of this title, to which reference should be made ta deter-
mine all the uses permitted therein.

CHAPTER 4. R-L LOW.DENSITY RESIDENTIAL

Section 6-401. Uses Permitted.
The following uses shall be permitted in the R-L Zone:

(1)
(2)

(3)

i1)

One-family dwellings.

Field crops, flower and vegetable gardening, tree crops,
and greenhouses used only for purposes of propagation and
culture, including the sale thereof from the premises.

The noncommercial keepih'g of animals on lots not less
than twenty thousand (20,000) square feet in area and one
hundred (100) feet in width.

Public parks and public playgrounds, golf courses with stan-
dard length fairways, and country clubs.

Home occupations.

Section 6-402. Development Standards.

The following standards of development shall apply in the R-L

Zone.

11

o

(3!

Building height shall not exceed three (3) stories, w1th a
maximum height of thirty (30} {eet.

Lot area shall be not less than seven thousand two hundred
'7.200; square feet. The minimum lot area shall be deter-
mined by excluding that portion of a lot that is used solely

for access to the portion of a lot used as a building site.

The minimum average width of that portion of a lot to be
used as a building site shall be sixty (60) feet with a min-
imum average depth of one hundred (100) feet. That por-
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tion of a lot used for access on “flag” lots shall have a
minimum width access drive of twenty (20) feet.

The minimum frontage of a lot shall be sixty (60) feet,
except lots fronting on knuckles or cul-de-sacs, which may
have a minimum frontage of thirty-five (35) feet.

(5) Minimum yard requirements are as follows:

a.

C.

The front yard shall be not less than twenty (20) feet,
measured from the existing street line, or from any
future street line, whichever is nearer the proposed
structure.

Side yards on interior and through lots shall be not
less than ten (10) percent of the width of the lot, but
not less than three (3) feet in width in any event, and
need not exceed a width of five (5) feet. Side yards on
corner and reversed corner lots shall be not less than
ten (10) feet from the existing street line or from any
future street line, whichever is nearer the propose struc-
ture, upon which the main building sides, except that
where the lot is less than fifty (50) feet wide the yard
need not exceed twenty (20) percent of the width of the
lot.

The rear yard shall not be less than ten (10) feet.

(6) Autornobile storage space shall be provided by a garage or
carport.

CHAPTER 5. R-M MEDIUM-DENSITY RESIDENTIAL

Section 6-501. Uses Permitted.

The following uses are permitted in R-M Zones:

(1)
(2)

(3

Any use permitted in the R-L Zone.

Two-family dwellings, multiple-family dwelhngs, bungalow
courts and apartment houses.

Boarding, rooming and lodging houses.

314



LAND USE § 6-601

{4) Churches, educational institutions, public libraries, mu-
seums and art galleries not operated for compensation or
profit.

(5) Mobile home parks may be permitted if the Planning Com-
mission approves a specific project, and it will not nega-
tively impact other housing existing or planned for the
area.

(6) All structures to be constructed on a tribal parcel must
first have an approved plot/development plan approved by
the Planning Commission.

Section 6-502. Multiple-Family Dwelling Standards.

(a) Building standards such as height, lot area, yard require-
ments are the same as for R-L Zones.

(b) Lot coverage by structures may not exceed sixty (60) per-
cent of the net lot area.

(c) Automobile storage space can be provided by garages, car-
ports and/or parking stalls. A minimum of one (1) covered parking
space shall be provided for each dwelling unit.

(d) The distance required between main buildings is negotiated
by the contractor/developer and the Tribal Planning Commission
for each project.

CHAPTER 6. R-H HIGH-DENSITY RESIDENTIAL

Section 6-601. Uses Permitted.

(a) The following uses shall apply in R-H Zones. Additional
uses may be permitted by the Tribal Planning Commission as
determined suitable by the tribal authorities.

{1} Any use permitted in the R-M Zone.
(2) Apartment houses.
(3) Hotels, resort hotels, and motels.

(4) Institutional uses.
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(3)
(6)

(8)

(9
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Medical and dental offices.
Chiropractic offices.
Law offices.

Architectural, engineering, and community planning of-
fices, provided there is no outdoor storage of materials,
equipment, or vehicles, other than passenger cars.

Real estate offices.

(b) Accessory buildings, to a specific permitted use, provided
that the accessory building is established incidental to a principal
use and does not change the character of that use.

Section 6-602, Development Standards.

The following standards of development shall apply in the R-H

Zone.
(1}

(3;

The minimum lot area shall be seven thousand two hun-
dred (7,200) square feet with a minimum average width of
sixty (60) feet and a minimum average depth of one hun-

dred (100) feet, unless different minimums are specifically
required dn a particular area.

The minimum front yard setback shall be twenty (20) feet,
rear yard setbacks shall be ten (10) feet for buildings that
do not exceed thirty-five (35) feet in height. Any portion of
a building which exceeds thirty-five (35) feet in height shall
be set back from the front and rear lot lines an additional
two (2) feet plus two (2) feet for each foot by which the
height exceeds thirty-five (35) feet. The front setback shall
be measured from any existing or future street line. The
rear setback shall be measured from the existing rear lot
line or from any recorded alley or easement; if the rear line
adjoins a street, the rear setback requirement shall be the
same as required for a front setback.

The minimum side yard shall be five {(5) {eet for buildings
that do not exceed thirty-five (35) feet in height. Any por-
tion of a building which exceeds thirty-five (35) feet in height
shall be set back from each side lot line five (5!} feet plus two
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(2) feet for each foot by which the height exceeds thirty-five
(35) feet; if the side yard adjoins a street, the side setback
requirement shall be the same as required for a front set-
back.

(4) No lot shall have more than fifty-five (55) percent of its net
area covered with buildings or structures.

(5) The maximum ratio of floor area to lot area shall not be
greater than two to one (2:1), not including basement floor
area.

(6) All buildings and structures shall not exceed fifty-five (55)
feet in height, uniess a height up to seventy-five (75) feet is
specifically permitted under this title.

(7) Automobile storage space shall be provided as required' by
this title.

CHAPTER 7. M/RV MOBILE HOME/RECREATIONAL
VEHICLE DEVELOPMENT

Section 6-701. Uses Permitted. _
(a) The following uses shall be permitted in the M/RV Zone:

(1) One-family mobile homes and one-family factory built and
conventional dwelling units for residential use as a part of
a subdivision development.

(2) Travel trailers, recreational trailers and vehicles.

(b) The following accessory structures and uses are permitted
on individual lots:

(1) Cabana,* ramada,* patio slab, carport or garage, storage
and washroom buildings.
*Note: Excluded from R.V. Zone.

(2) Community recreation facilities, as a part of the subdivi-
sion development.

(3) Temporary real estate tract offices, to be used only for the
sale of subdivision or membership interests.

(4) On-site resident manager apartment.
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Section 6-702. Mobile Home Subdivision Development Stan-
dards.

The following standards of development shall apply to mobile
home subdivisions:

(1) Mobile homes shall meet the following minimum lot set-
backs: twenty (20) feet front yard, five (5) feet side yard and
five (5) feet rear yard. The twenty-foot front setback may be -
reduced on interior streets to ten (10) feet if community
recreation and open space areas are developed as a part of
the subdivision.

(2) Building height shall not exceed two (2) stories, with a
maximum height of twenty (20) feet.

(3) Minimum lot size shall be either of the following:

a. Minimum lot size of six thousand (6,000) square feet,
with a minimum average width of sixty (60) feet and a
minimum frontage of not less than forty-five (45) feet
and a minimum average depth of one hundred (100)
feet for each lot.

b. Minimum lot size of three thousand six hundred (3,600}
square feet, with 2 minimum average width of forty
(40) feet and a minimum frontage of not less than thirty
(30) feet, if community open areas or recreational fa-
cilities, or a combination thereof, are developed as a
part of the subdivision. A minimum of seven hundred
(700) square feet of landscaped recreation/open space
area shall be provided per mobile home lot.

(4) The minimum site that may be developed for a mobile home
park shall be five (5) acres gross.

(5) Minimum area of landscaped open space for each mobile
home site located on the lot or in common open space/
recreation areas shall be not less than two thousand five
hundred (2,500) square feet.

Section 6-703. Travel Trailer, Recreational Trailer/Vehicle
Park Standards—Applicability.

The following standards of development shall apply to travel
trailer, recreational trailer and R.V. parks.
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Section 6-704. Same—General Requirements.

(a) Each trailer space shall have a minimum one thousand two
hundred fifty (1,250) square feet, with minimum width of twenty-
five (25) feet, measured at right angles to the side lines.

(b) No trailer, recreational vehicle or truck/camper unit may
be larger than eight (8) feet by forty (40} feet.

(c) No cabanas or ramadas are permitted.

Section 6-705. Same—Setbacks.

(a} If the property across the street from the R.V. park is zoned
residential or agricultural, trailers/vehicles shall maintain no less
than a twenty-foot setback from the street right-of-way. On all
other property iines, the trailer shall observe a five-foot minimum
setback. -

(b) No trailer or structure other than fences and walls may
occupy the five-foot front, the three-foot side, and the three-foot
rear yard setbacks hereby established for each trailer site.

- Section 6-706. Plot Plan for General Development of R.V.
Parks.

Twelve (12) copies of a plot plan, drawn to scale and showing
the proposed development and improvements, shall be submitted
with the conditional use permit application.

(1) Ontravel trailer or recreational trailer parks up to ten (10)
acres, the scale shall be one (1) inch to thirty (30) feet. On
larger than ten (10) acres the scale may be one (1) inch to
fifty (50) feet.

(2) A vicinity map showing the general location shall be in-
cluded on the plot plan.

(3) A typical trailer space showing parking area, trailer loca-
tion and all dimensions at one (1) inch to twenty (20) feet or
one (1) inch to six (6] feet scale shall be included on the plot
plan.
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North arrow, property dimensions, access streets, adjoining
property lines, side yard dimensions and all easements shall
be shown.

(5) A typical interior street cross section and proposed street

grades shall be shown on the plot plan.

(6) A drainage plan shall be shown on the plot plan. This shall

{7)

include a plan to control both on-site or off-site storm water
runoff through the project.

Existing contours shall be shown.

Section 6-707. Development Standards for Recreational Ve-

hicles Parks.

Improvements shall conform to the following minimum stan-

dards:

(1)

(3)

{6)

A car space shall be provided for each trailer site not less
than nine (9) feet by twenty-five (25) feet in size, and may
be a part of the driveway into or through the site.

Minimum. radii on street curves shall be not less than
twenty (20) feet.

Streets of a minimum width of twenty (20) feet shall be
compacted with decomposed granite treated with penetra-
tion oil {one-half (¥2) gallon per square yard), followed in
not less than six (6) months by a seal coat (one-quarter (¥4)
gallon per square yard).

Trailer site and driveways shall be of rock, decomposed
granite or similar material.

Off-street visitor parking shall be provided at recreation
areas at the rate of one (1) parking space for each ten (10)
trailer sites and shall be surfaced in the same manner as
the street.

Highway access shall be safe and convenient and designed
in accordance with accepted trailer engineerjng standards.
The number of access points to one (1) street shall be lim-
ited to two (2).
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(7) Sanitary facilities, sewage disposal and domestic water sys-
tems shall be provided and designed as required by the
tribal authorities. Projects will tie into existing sewer and
water systems wherever possible.

(8) Laundry facilities shall be provided and located at the rear
or interior of the park and shall be screened from view,

(9) Rubbish and garbage disposal shall be provided, and en-
closed or screened from view, and shall be maintained so as
to prevent fly or rodent infestation. Those areas shall be
situated at the rear or interior of the R.V. trailer park.

(10) Recreational facilities should be provided, and located in
the interior of the park rather than at the boundaries, and
shall be properly maintained at all times,

(11) Walls, fences, and landscaping will be required as defined
in Chapter 14 of this title.

CHAPTER 8. C-C COMMUNITY COMMERCIAL

Section 6-801. Uses Permitted.

ia) A wide variety of businesses are allowed in C-C Zones. The
following listing is abbreviated and not meant to be all inclusive.
The Planning Department shall process applications and shall
recommend to the Planning Commission the approval or denial of
any project or business for which a plot plan application has been
submitted. Those businesses listed below are to be enclosed within
buildings with limited outdoor storage or display areas.

(1} Home furnishings. Appliance, furniture, carpet, drapery,
paint and wallpaper stores and household goods.

(21 Food stores. Grocery, mini-markets, frozen food lockers,
wholesale food jobbers, meat markets, poultry markets, del-
icatessens, candy stores and produce markets.

(3} Restaurants. Bakery shops and distributors, catering ser-
vices, ice cream shops, and restaurant and fast-foods out-
lets.

L2
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(4)

{6)

(N

(8)

(9)

(10)
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Department stores. Major department stores, book stores,
dry goods, leather goods stores, record and video stores,
tobacco shops, tailor shops, toy shops, watch repair, sporting
goods and stationery stores.

Clothing stores. Men’s and women’s apparel, boutiques,
fashion marts, jewelry stores, and shoe stores.

Liguor stores. Bars and cocktail lounges, wholesale and
retail liquor stores.

Car dealers. Automobile repair garages, new and used car
lots, tire sales and service, and automobile parts and supply
stores.

Drug stores. Barber and beauty shops, drug stores, film,
dental, medical, and research and testing laboratories.

Entertainment. Theaters, billiard and pool halls, bowling
alleys, dance halls, and recording studios.

Professional. Banks and financial institutions and offices
including business, law, medical, dental, chiropractic, ar-
chitectural, engineering, community planning and real es-
tate.

(b) The following uses are permitted, together with outside
storage and display of materials appurtenant to such use, pro-
vided a conditional use permit has been approved by the Planning
Commission. The following listing is abbreviated and not meant
to be all inclusive.

(1)

(2)

Vehicle sales. Automobile sales and rental agencies, bi-
cycle sales, motorcycle sales, boat and marine sales, golf
carts, mobile homes and recreational vehicles, and truck
sales, service and storage.

Egquipment rental services. Gardening rental equxpment
and truck and trailer rentals.

Section 6-802. Development Standards.

The following standards of development are required in C-C

Zones.

(1)

The minimum lot area requirement of a community com-
mercial center or facility is ten thousand (10,000) square
feet.
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(2) Minimum front and rear yard setbacks shall be ten (10)
feet, and the side yard shall be five (5) feet; where commer-
cial development is bounded by residentially zoned land,
twice the normal setback for that yard shall be required.

(3) All roof-mounted mechanical equipment shall be screened
from the ground elevation view to a minimum sight dis-
tance of one thousand three hundred twenty (1,320) feet.

(4) Buildings shall not exceed thirty-five (35) feet, unless a
higher limit is specifically approved by the Planning Com-
mission and in no case shall exceed fifty-five (65) feet in
height. Buildings in excess of thirty-five (35) feet shall pro-
vide an additional two (2) feet of setback per additional foot
in height.

CHAPTER 9. C-R REGIONAY, COMMERCIAL

Section 6-901. Uses Permitted.

(a) Regional commercial zones offer a wide variety of busi-
nesses. The following listing is abbreviated and not meant to be
all inclusive. The Planning Department shall process plot plan
applications and shall recommend to the Planning Commission
the approval or denial of any project or business.

(1) Home furnishings. Appliance, furniture, carpet, drapery,
paint and wallpaper stores and household goods.

(2) Food stores. Grocery, mini-markets, frozen food lockers,
wholesale food jobbers, meat markets, poultry markets, del-
icatessens, candy stores and produce markets.

\3) Restaurants. Bakery shops and distributors, catering ser-
vices, ice cream shops, and restaurant and fast-foods out-
lets.

(4) Department stores. Major department stores, book stores,
dryv goods, leather goods stores. record and video stores,
tobacco shops, tailer shops, toy shops, watch repair, sporting
goods and stationery stores.
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(5)

{6)
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Clothing stores. Men’s and women's apparel. boutiques,
fashion marts, jewelry stores, and shoe stores.

Liquor stores. Bars and cocktail lounges, wholesale and
retail liquor stores.

(7) Auto service/supply. Autemobile repair garages, new and

used car lots, tire sales and service, and automobile parts
and supply stores. :

Drug stores. Barber and beauty shops, drug stores, film,
dental, medical, and research and testing laboratories.

Entertainment, Theaters, billiard and pool halls, bowling
alleys, dance halls and recording studios.

Professional. Banks and financial institutions. and offices
including business, law, medical, dental, chiropractic, ar-
chitectural, engineering, community pianning and real es-
tate.

Tourist accommodations. Hotels, resort hotels, motels and
country clubs.

Tourist specialty businesses. Amusement parks, outdoor and
indoor recreation facilities (water slides, skating, minia-
ture golf, etc.), specialized food and drink establishments,
gambling casinos and gift/souvenir shops.

(b) The following uses are permitted, together with outside
storage and display of materials appurtenant to such use, pro-
vided a conditional use permit has been approved by the Planning
Commission. The following listing is abbreviated and not meant
to be all inclusive.

(1)

{2)

{3

Vehicle sales. Automobile sales and rental agencies, bi-
cycle sales, motorcycle sales, boat and marine sales, golf
carts, mobile homes and recreational vehicles, and truck
sales, service and storage.

Equipment rental services. Gardening rental equipment,
snd truck and trailer rentals.

Nurseries. Garden supply houses and nurseries.

324

et



LAND USE § 6-903

(4) Wholesale/retail home supplies. Home supply centers,
lumber yards, boat sales, and plumbing and electrical cen-
ters.

(c) Accessory uses permitted. An accessory use to a permitted
use is allowed, provided the accessory use is established on the
same lot or contiguous parcel of land, and is incidental to, and
consistent with the character of the permitted principal use, in-
cluding but not limited to:

(1) Limited manufacturing, fabricating, processing, packaging,
treating and incidental storage related thereto, provided
any such activity shall be in the same line of merchandise
or service as the trade or service business conducted on the
premises, and in an enclosed building.

(2) Reserved.

Section 6-802. Commercial Specific Plan Required.

For projects within regional commercial zones, developers shall
provide the Tribal Planning Commission, in the early design
phase, a specific commercial plan for the projected development.
The plan will include a feasibility study and basic architectural
designs such as a site plan, elevations and plot plan for the spe-
cific location desired. '

Section 6-903. Development Standards.

The following shall be the standards of development in C-R
zones.

i1: There is a minimum lot area requirement of twenty thou-
sand (20,000) square feet.

(2 Minimum front and rear yard setbacks shall be ten (10)
feet, and side yard shall be five (51 feet. Where commercial
development is bounded by residentially zoned land, twice
the normal setback for that vard shall be required.

3" Automobile storage space shall be provided by the devel-
oper. :

325



§ 6-903

(4)

CABAZON TRIBAL CODE

All roof-mounted mechanical equipment shall be screened
from the ground elevation view to & minimum sight dis-
tance of one thousand three hundred twenty (1,320) feet.

- All buildings and structures shall not exceed fifty-five (55)

(5)

feet in height, unless a height of up to seventy-five (75) feet
is specifically permitted under this title.

Trash areas shall be screened with an opaque six-foot high
fence or wall and shall have an opaque gate.

Buildings shall not exceed thirty-five (35) feet, unless a
higher limit is specifically approved by the Planning Com-
mission and in no case shall exceed fifty-five (55) feet in
height. Buildings in excess of thirty-five (35) feet shall pro-
vide an additional two (2) feet of setback per additional foot
in height.

CHAPTER 10. I-L LIGHT INDUSTRIAL

Section 6-1001. Uses Permitted in I-L Light Manufacturing

Zone.

(a) The following uses are permitted, provided an industrial
park plot plan application has been approved pursuant to the
Tribal Planning Commission, including preliminary plot plans,
elevations, and floor plans. A wide variety of businesses and in-
dustries are permitted in the I-L Zone, and the following listing is
abbreviated and not meant to be all inclusive.

(1)

Research and design facilities.
Office buildings.

Light manufacturing. conducted in.an enclosed building,
except that incidental outside storage is permitted.

Warehousing.
Wholesale distribution of manufactured products.
Public utility substations, not including power generation.

Financial institutions.
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Restaurants.

Animal hospitals.

(b) The following uses are permitted, provided a conditional
use permit has been granted by the Planning Commission:

(1)
(2)
(3)
(4)

Heliports.
Motels.
Gasoline service stations.

Mobile homes for caretakers or watchmen and their fami-
lies, where a permitted and existing commercial or manu-
facturing use is established.

Section 6-1002. Industrial Specific Plan Required.

For projects located within I.L Light Industrial Zones, and con-
sisting of fifteen (15) acres or more, developers shall provide the
Tribal Planning Commission, in the early design phase, with an
industrial specific plan of land use for the proposed development.
The plan will include a feasibility study and basic architectural
designs such as a site plan and elevations, street and landscaping
plans for the specific location desired. In addition, the following
are required from the developer: '

(1)

(2)

(3)

A description of the proposed industrial operation, in suf-
ficient detail to fully describe the nature and extent of the
proposed use.

A description explaining the proposed method for handling
traffic conditions, noise, glare, odor and vibration.

Description explaining the proposed method for treatment
and disposal of sewage and industrial waste.

An architectural perspective and f:onceptual elevations of
all buildings and grounds, showing the relationship of the
proposed dvvelopment to adjacent properties.
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Section 6-1003. Development Standards.

The following standards of development are required in the I-L

Zone:

(1}

3)

(4)

There is a minimum lot area requirement of fifteen (15)
acres with a minimum average lot width of one hundred
(100) feet.

The maximum height of all structures, including build-
ings, shall be thirty-five (35) feet at the yard setback line.
Any portion of a structure that exceeds thirty-five (35) feet
in height shall be set back from each yard lot line not less
than two (2) feet for each one (1) foot in height that is in
excess of thirty-five (35) in feet. All buildings and struc-
tures shall not exceed fifty-five (55) feet in height, unless a
height up to seventy-five (75) feet for buildings, or ninety-
five (95) feet for other structures, is specifically permitted
under this title.

A minimum fifteen (15) percent of the site shall be land-
scaped and automatic irrigation shall be installed.

A minimum twenty-five-foot setback shall be required on
any street. A minimum ten-foot strip adjacent to the street
line shall be appropriately landscaped and maintained, ex-
cept for designated pedestrian and vehicular accessways.
The remainder of the setback may be used for off-street
automobile parking, driveways or landscaping.

The minimum sideyard setback shall be a minimum of ten
(10) feet of the two (2) side lot areas combined, and the
minimum rear vard setback shall be fifteen (15) feet.

Automobile storage space shall be provided by the devel-
oper in accordance with Chapter 17 of this title.

All roof-mounted mechanical equipment shall be screened
from the ground elevation view to a minimum sight dis-
tance of one thousand three hundred twenty-five (1,325)
feet.
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(8) Parking, loading, trash and service areas shall be screened
by structures or landscaping, and shall be located in such a
manner as to minimize noise or odor nuisance.

(8) Outside storage shall be screened with structures and/or
landscaping. Landscaping shall be placed in a manner ad-
jacent to the exterior boundaries of the area so that mate-
rials stored are screened from view.

CHAPTER 1i. I-M/H MEDIUM-HEAVY INDUSTRIAL

Section 6-1101. Uses Permitted.

The following businesses and industries are allowed in I-M/H
Zone. The following listing is abbreviated and not meant to be all
inclusive. The Planning Department shall process applications
and shall recommend to the Planning Comumnission the approval
or denial of any project or business.

(1) Agricultural uses of the soils for crops, including the grazing
of animals.

12: The following industrial and manufacturing uses are per-

mitted, provided the Tribal Planning Commission approves
of the use:

—_— T e, s

.
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Food products.

Textile products.

Lumber and wood products.

Paper products.

Rubber. plastic and svnthetic products.
Leather products.

Stone, clay, glass and concrete products.
Metal products, fabricated.

Machinery.

Electrical equipment.

Transportation and related industries.
Engineering and scientific instruments.
Other compatible industrial uses as determined by the

“Planning Commizsion.
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(3) The following uses are permitted, provided a conditional
use permit has been granted by the Planning Commission.

=T @m0 o OR
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Auto wrecking and junk yards.

Abattoirs (slaughterhouses).

Paper storage and recycling.

Cotton ginning.

Acid and abrasives manufacturing.

Chemical and related products.

Fertilizer production, processing of either organic or
inorganic fertilizer.

Petroleum and bulk fuel storage, above ground.
Paints and varnishes manufacturing and incidental
storage. :

Concrete batch plants and asphalt plants.
Disposal service operations.

Drive-in theaters.

Airports.

Dump sites.

Recycling of wood, metal, and construction wastes.
Sand blasting.

Gas, steam, and oil drilling operations.

Sewerage treatment plants.

Swap meets.

Smelting metal and foundries.

Mining.

Outdoor advertising structures.

Section 6-1102. Development Standards.

The following standards of development are required in the
I-M/H Zone.

(1) There is a minimum lot area requirement of twenty thou-
sand (20,000) square feet with a minimum average lot width
of one hundred (100) feet.

The maximum height of all structures, including build-
ings, shall be thirty-five (35) feet at the yard setback line.
Any portion of a structure that exceeds thirty-five (35) feet
in height shall be set back from each lot line not less than
two (2) feet for each one {1) foot in height that is in excess
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of thirty-five (35) feet. All buildings and structures shall
not exceed fifty-five (55) feet in height, unless a height up
to seventy-five (75) feet for buildings or ninety-five (95) feet
for other structures is specifically permitted under this title.

A minimum fifteen (15) percent of the site shall be land-
scaped and automatic irrigation shall be installed. .

A minimum twenty-five-foot setback shall be required on
any street. A minimum ten-foot strip adjacent to the street
line shall be appropriately landscaped and maintained, ex-
cept for designated pedestrian and vehicular accessways.
The remainder of the setback may be used for off-street
automobile parking, driveways or landscaping.

The minimum sideyard setback shall equal not less than
ten (10) feet. The minimum rear yard setback shall be fif-
teen (15) feet.

Automobile storage space shall be provided by the devel-
oper, in accordance with Chapter 17, “Landscape and
Parking Requirements,” of this title.

All roof-mounted mechanical equipment shall be screened
from the ground elevation view to a minimum sight dis-
tance of one thousand three hundred twenty (1,320) feet.

Parking, loading, trash and service areas shall be screened
by structures or landscaping. They shall be located in such
a manner as to minifize noise or odor nuisance.

QOutside storage shall be screened with structures or land-
scaping. Landscaping shall be placed in a manner adjacent
to the exterior boundaries of the area so that materials
stored are screened from view.

Section 6-1103. Industrial Specific Plan Required.

For projects located within I-M/H Medium to Heavy Industrial
Zones, developers shall provide the Tribal Planning Commission,
in the early design phase, with a specific industrial plan for the
projected development. The plan will include a feasibility study
and basic architectural designs such as a site plan, elevations,
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and plot plan for the specific location desired. In addition, the
following are required from the developer:

(1)

(2)

3)

A description of the proposed industrial operation in suffi.
cient detail to fully describe the nature and extent of the
proposed use.

A description explaining the proposed method for handling
traffic conditions, noise, glare, odor and vibration.

A description explaining the proposed method for treat-
ment and disposal of sewage and industrial waste.

(4) An architectural perspective of all buildings and grounds,

showing the relationship of the proposed development to
adjacent properties.

CHAPTER 12. N-R NATURAL RESOURCES

Section 6-1201. Uses Permitted.

(a) The following uses are allowed in N-R Zone. The following
listing is abbreviated and not meant to be all inclusive. The Plan-
ning Department will review plot plan applications and shall
recommend to the Planning Commission approval or denial of
any proposed use of natural resource designated lands.

{1)

One-family dwellings, guest dwellings, automobile storage
garages, accessory buildings.

Field and tree crops.

The grazing of animals.

! Apiaries. -

Golf courses and customary appurtenant facilities, including
clubhouses, restaurants and retail shops.

Mobile homes, located on a parcel being farmed, which are
occupied by the owner or operator of the farm, or employees
thereof.

Riding academies and stables, commercial and noncommer-
cial.
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(8) Fishing lakes, commercial and noncommercial.
(9) Travel trailer parks.
(10) Recreational trailer parks.
(11) Migrant agricultural worker mobile home parks.
(12) Resort hotels.
(13) Mining operations.

(14) Rock crushing plants, and aggregate washing, screening
and drying facilities and equipment.

(15) Solar and photovoltaic emergency systems/power plants.
(16) Water wells and appurtenant pump houses.
{17) Picnic grounds and parks.

(b) The following uses may be permitted, subject to approval of
a conditional use permit by the Tribal Planning Commission:

(1) Public utility substations.

(2) Museums and menageries, commercial and non-commercial.

Section 6-1202. Development Standards.

The following shall be the standards of development in the N-R
Zone, except for the above-listed uses that are specifically allowed
a lesser standard:

(1) Minimum lot size and depth will be decided by the Tribal
Planning Commission on a case-by-case basis. Residential
lots shall be 2 minimum of two and five-tenths (2.5) acres.

(2) Reserved.

CHAPTER 13. A-R AGRICULTURAL RESERVE

Section 6-1301. Uses Permitted.

{a) The following agricultural uses are allowed in A-R Zone.
The following listing is abbreviated and not meant to be all in-
clusive. The Planning Department will review a plot plan appli-
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cation and recommend to the Planning Commission approval or
denial, any proposed use of agricultural lands.

(1) Farms for animal and fowl production, raising crops and
processing food products.

(2) Grazing animals, both commercial and noncommercial.

(3) Farms or establishments for the selective or experimental
breeding and raising of animals.

(4) Processing, packaging and marketing of waste products.
(5) Public utility facilities.
(6) Waterworks facilities.

(7) An additional one-family dwelling (including mobile homes),
excluding the principal dwelling, shall be allowed.

(b) The following uses are permitted subject to the approval of
a plot plan pursuant to the approval of the Tribal Planning Com-
mission. The plot plan approval may include conditions requiring
fencing to assure that the use is compatible with the surrounding
area and use.

{1) A permanent commercial outlet for the display and sale of
agricultural produce.

(2) Mechanical processing and packaging and marketing of
waste poultry and animal products.

(3) Storage and utilization of agriculturally related chemicals,
including pesticides, herbicides, solvents, etc.

Section 6-1302. Development Standards.

(a) Lot frontage and area, front side, and rear yards will be
determined on a case-by-case basis by the Tribal Planning Com-
mission.

(b} Setback requirements for residential development on the
A-R Zone shall conform with those of R-L Zone.
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CHAPTER 14. GENERAL PROVISIONS

Section 6-1401. Conflicting Regulations.

If any section of this title is in conflict with any other section
thereof, then the Tribal Planning Commission will rule on the
issue or regulation.

Section 6-1402. Scope of Regulations.

All land, buildings and structures to be located upon tribal
lands shall be used as hereinafter provided.

(1) Private projects:

a. No land, building or structure shall be used, con-
structed, altered or maintained except in conformance
with the provisions of this title.

b. All building permits must be issued by the Planning
Commission and approval received in advance before
construction of any project.

¢. The Tribal Planning Commission reserves the right to
rule on any regulation and project, and may change
‘the terms and conditions of a project, thereby allowing
a variance from these regulations. (See Section 6-1420.)

d. The term “project” shall include any private or tribal
project for developing tribal lands.

{2) Public projects:

a. All federal, state, county or city governmental project
shall be subject to the provisions of this title, including
such projects operated by any combination of these
agencies or by a private person for the benefit of the
Tribe, with the Planning Commission’s approval.

b. Reserved.

Section 6-1403. Tribe To Be Held Harmless.

Any person who obtains, or files an application to obtain a
permit or approval of any kind under the provisions of this title
shall hold the Tribe harmless {or any liability or claim of liability,
including any claims of the applicant, arising out of the issuance
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of the permit or approval, or the denial thereof, or arising out of
any action by any person seeking to have a granted permit or
approval held void by a court of law.

Section 6-1404. Special Studies Zones; Geologic Report Re-
quirements.

In addition to the requirements of this title, applicants who are
proposing a construction project/development shall provide a geo-
logic report on the property involved in the project.

Section 6-1405. Standards for Planned Residential Devél-
opments.

Planned residential developments shall be constructed in ac-
cordance with the herein listed requirements.

{

(1) A subdivision map (sublease division) will be prepared by
the developer and submitted to the Tribal Planning Com-
mission and Planning Department.

(2) For regulations in regard to density, open areas, height
limitations, yard setbacks, streets, residential structures,
recreational buildings, maintenance of common areas, trash
areas, screening, walkways, access and parking, the Tribal
Planning Commission and Planning Department will make
a determination as to whether each specific developer and
project meets tribal approval. Development standards for
the zone in which the proposed project occurs shall apply.

(3) For senior citizen planned residential developments, the
overall project is to be designed for ease of use by persons
of advanced age, and additional requirements may apply.

Section 6-1406. Nonconforming Structures and Uses.

The following provisions shall apply to all nonconforming struc-
tures and uses:

(1} Any nonconforming structure or use may be continued and
maintained if the Tribal Planning Commission approves
the use. The discontinuance of a nonconforming use for a
period of one (1) year shall preclude the reestablishment of
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the nonconforming use without the approval of the Plan-
ning Commission.

{2: Reserved.

Section 6-1407. Parcel Determination.

The Tribal Planning Commission and Planning Department
will assist in determining which site is suitable for a project in
cooperation with the potential developer.

Section 6-1408. Location and Size of Dwellings.

The Tribal Planning Commission and Planning Department
will analyze the developers plot plan and decide if the location
and size of the dwelling unizs are acceptable. Generally, the fol-
lowing standards shall apply:

(1) Single-family dwellings shall provide a minimum of eight
hundred (800) square fee: of living area.

(2) Multifamily dwellings with one (1! or more bedrooms shall
provide a minimum of six hundred ‘600, square feet of living
area. Studio units shall provide a minimum of four hun-
dred (400: square feet of living area.

Section 6-1409. Off-Street Vehicle Parking.

The location of off-street parking, development standards, and
the number of required parking spaces are to be determined by
the Tribal Planning Commission and Planning Department in
cooperation with the developer. Parking requirements shall sub-
stantially conform with Chapter 17, "Landscaping and Parking,”
of this title. '

Section 6-1410. Loading Space.

On the same let with every butlding. or part thereof used for
manufacturing, warehousing, market, hptel, or other uses simi-
larly involving the receipt or distribution by vehicles of materials
or merchandise, there shall be provided and maintained adequate
loading =pace for standing and for loading and unloading service
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of such size and so located and designed as to avoid undue inter-
ference with the public use of parking areas, streets and alleys.

Section 6-1411. Yard Requirements.

Only those yard requirements listed under each zoning cate-
gory apply to each specific type of project or zone. The Planning
Commission may apply more restrictive yard requirements at its
discretion.

Section 6-1412. Location of Detached Accessory Buildings.

The provisions of this section do not apply to agricultural struc-
tures.

{1} A detached accessory building may occupy not more than
one-half (¥2) of the required rear yard.

(2) No detached accessory building shall be within five (5) feet
of the front half of an adjacent lot. For the purpose of this
regulation, a depth of not more than seventy-five (75) feet
shall be deemed to be such front half of such adjacent lot.

(37 Inthecase of an interior lot, no detached accessory building
shall be erected so as to encroach upon the front half of the
lot; provided, however, such accessory building need not be
more than seventy-five (75) feet for the street line.

(4) In the case of a corner lot abutting upon more than two (2)
streets, no accessory building shall be nearer any street
line than one-fifth {¥s) of the width or length of the lot,
whichever is greater.

(5: In the case of through lots, no accessory building shall
encroach upon the required front yard on either street.

{6: No detached accessory building shall be nearer than ten
110) feet to the main building.

{(7) Where a lot is in a zone permitting mobile homes for res-
idential purposes, the trailer shall be deemed to be a main
building. Trailers shall not be permitted as permanent res-
idences.

338

edi



LAND USE § 6-1415

Section 6-1413. Yard Encroachments.

Where yards are required by this title, they shall be open and
unobstructed from the ground to the sky, except as follows:

(1) Outside stairways or landing places, if unroofed and unen-
closed, may extend into a required side yard for a distance
of not to exceed three (3] feet and/or into the required rear
yard a distance of not to exceed five (5) feet.

(2) Cornices, canopies, and other similar architectural fea-
tures not providing additional floor space within the
building may extend into a required yard not to exceed one
(1) foot. Eaves may extend three (3) feet into a required
yard. One (1) pergola or one (1) covered but unenclosed -
passenger landing may extend into either side yard, pro-
vided it does not reduce the side yard below five (5) feet and
its depth does not exceed twenty (20) feet,

Section 6-1414. Height Exceptions.

(a) Public or quasi-public buildings may be erected to a height
not exceeding four (4) stories or sixty (60) feet when the required
yards are increased by an additional two (2! feet for each foot by
which the height exceeds thirty-five (35) feet.

(b) Structures necessary for the maintenance and operation of
a building, and flagpoles, wireless masts, chimneys, communica-
tion towers or similar structures may exceed the prescribed height
limits where such structures do not provide additional floor space.
Approval for such structures exceeding prescribed height limits
must be secured through a combined plot plan/variance applica-
tion.

Section 6-1415. Through Lots.

(a) On through lots, either lot line separating such lot from a
street may be designated as the front lot line. In such cases the
minimum rear yard shall be not less than a required front yard in
the zone in which such lot is located.
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(b) Through lots one hundred {ifty i150 {eet or more in depth
may be improved as two (2} separate lots with the dividing line
midway between the street frontages, and each such resulting
half shall be subject to the same regulations applying to the street
upon which each such half fronts.

Section 6-1416. Lots Allocated.

It is generally assumed that tribal and/or allotted lands will not
be sold, but lands can be leased or allocated to a developer under
a contractual lease agreement stipulating the specific dimen-
sions, location and use of the property.

Section 6-1417. Waterworks Facilities.

Waterworks facilities intended primarily for the preduction and
distribution of water for irrigation or domestic water purposes
shall not be subject to any of the provisions of this title, and may
be permitted as determined appropriate by the Tribal Planning
Commission, on a case-by-case basis.

Section 6-1418. Swimming Pools.
Swimming pools may be constructed as icllows:

(1) Private swimming pools for the usze of the cecupants of the
premises and their nonpaying guests shall be located not
nearer than five (5} feet to any property line or dwelling.

(2) All other swimming pools shall be located not nearer than
ten (10) feet from any property line or building.

{3) A swimming pool may be constructed contrarv to subsec-
tions (1) and (2i above, as it regards location in relation to
dwellings, when it lies partially within and partially
without a dwelling which conform. with zii other provi-
sions of this ordinance.

Section 6-1419. Permit Applications.

The following procedures shall apply to all appljcations for ap-
proval of variances, conditional use permirz, public use permits,
and other permits that may be requested by adevelaper or project
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proponent, and which require the approval of the Planning Com-
mission.

(1) Applications. Permit applications shall be filed with the
Tribal Planning Commission and the Planning Depart-
ment on forms provided by the Tribal Planning Depart-
ment.

(2) Setting hearing. A hearing before the Tribal Planning Com-
mission and Planning Department is required and set when:

a. The Planning Director has determined that the sub-
mitted application has provided application materials
and fees which comply with the land use ordinance
requirements; and,

b. All procedures required by the National Environmental
Policy Act to review and certify anticipated environ-
mental impacts have been completed.

(3) Notice of hearing. Notice of time, date and place of the
hearing shall be given to the applicant at least ten (10)
days prior to the hearing date set before the Tribal Plan-
ning Commission.

Section 6-1420. Variances.

(a) Basis for variance. Variances from the terms of this title
may be granted when, because of special circumstances appli-
cable to a parcel of property and the nature of the project, in-
cluding size, shape, topography, location or surroundings, the strict
application of this title deprives such property of privileges en-
joyed by other properties in the vicinity that are under the same
zoning classification.

(b} Application:

(1) Application for a variance shall be made in writing to the
Planning Director on the forms provided by the Tribal Plan-
ning Department. If the use for which the variance is sought
also requires approval of a conditional or public use, or
other permit application. the two 12: applications shall be
filed concurrently.
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(2) Applications for a variance that do not require an approval
of a conditional or public use permit approval shall supply
the following information:

a. Name and address of the applicant.

b. A statement of the specific provisions of the ordinance
for which the variance is requested and the variance
that is requested. :

¢. A plot plan and elevations, if necessary, drawn in suf-
ficient detail to clearly describe the following:

Physical dimensions of property and structures.
Location of existing and proposed structures.
Setbacks.

Circulation plan.

Ingress and egress.

Utilization of property under the requested permit.
Such additional information as shall be required
by the application form.

I

(¢c) Tribal Planning Commission hearing. The Tribal Planning
Commission shall request the attendance of the developer and his
representative(s) at a hearing to present their case for a variance.
The Tribal Planning Department will also present staff’s analysis
and provide technical assistance to the Commission.

td) Conditions. Any variance granted shall be subject to such
conditions as are necessary to assure that the adjustment is con-
sistent with the limitations upon other properties in the vicinity
and zone in which the property is situated, and which are neces-
sary to protect the health, safety and general welfare of the com-
munity.

(e} Use of variance. Any variance that is granted shall be used
within one (11 vear from the effective date thereof, or within such
additional time as may be set in the conditions of approval, which
shall not exceed a total of three {3) years, otherwise the variance
shall be null and void. An extension of time may be granted by
the Tribal Planning Commission prior to expiration.

ifi Revocation of variance/appeal of revocation. Any variance
granted may be revoked upon the finding that inadequate or false
information was provided to establish the rationale of the vari-
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ance. A final determination is made by the Tribal Planning Com-
mission based upon the facts. For a detailed description of revo-
cation procedures reference Section 6-1423, “Findings and
Procedures for Revocation of Variances and Permits.”

Section 6-1421. Conditional Use and Public Use Permits.

Whenever any section of this title requires that a conditional or
public use permit be granted prior to the establishment of a use,
the following provisions shall take effect:

1) Applications. Every application for a conditional or public
use permit shall be made in writing to the Planning Di-
rector on the forms provided by the Tribal Planning De-
partment, and shall include prescribed fees and the fol-
lowing information:

a.
b.

Name and address of the applicant.
A plot plan drawn to scale in sufficient detail and
clearly describing the following:

U Al

Physical dimension of property and structures.
Location of existing and proposed structures.
Setbacks.

Methods of circulation.

Ingress and egress.

Utilization of property under the requested permit.
When the application is for a conditional use
permit to establish a mobile home park, travel
trailer park or recreational trailer park, adequate
provision for water and sewer services need to be
satisfactorilv addressed. |

Such additional information as shall be required
by the application form including, but not limited
to, building elevations, street profiles and special
studies.

{2) Tribal Planning Commission hearing. Upon submittal of a
developer’s request for a conditional use permit, a hearing
will be held by the Tribal Planning Commission to deter-
mine the validity and use of the specific site and a final
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(4)

determination will be made. Approval, conditional appreval
or denial by the Planning Commission shall be final.

Conditions. Any conditional use permit shall specify con-
ditions applied by planning staff, or the Planning Commis-
sion, as are necessary so that the proposed development is
not detrimental to other properties in the vicinity and zone
in which the property is situated, and which are necessary
to protect the health, safety and general welfare of the
community.

Use of permit. Any conditional or public use permit that is
granted shall be used within one (1) year from the effective
date thereof, or within such additional time as may be set
in the conditions of approval, which shall not exceed a total
of three (3) years; otherwise, the permit shall be null and
void.

Revocation of conditional use permit/appeal of revocatior.
Any variance granted may be revoked upon the finding
that inadequate or false information was provided to es-
tablish the rationale of the variance. A final determination
is made by the Tribal Planning Commission based upon
the facts. For a detailed description of revocation proce-

" dures reference Section 6-1423, “¥Findings and Procedures

for Revocation of Variances and Permits.”

Section 6-1422. Plot Plans.

The following procedures shall apply to all applications for ap-
proval of a plot plan that is required by any section of this title:

(1

Classification of plot plans. Plot plans are classified as fol-
lows:

a. Plot plans that are not subject to the National Envi-
ronmental Policy Act, and the requirements of the 30
BIAM Supplement 1.NEPA Handbook are transmitted
to the Tribal Planning Department, which may for-
ward some plans to the Bureau of Indian Affairs for
review and comment. .

b. Plot plans that are not subject to the National Envi-
ronmental Policy Act and are transmitted to one (1) or
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more governmental agencies other than the U.S. Bu-
reau of Indian Arfairs.

Plot plans that are subject to the National Environ-
mental Policy Act, and the 30 BIAM Supplement
1.NEPA Handhook.

(20 Applications:

a.

Filing. Applications for consideration of a plot plan
shall be made tu the Planning Director on the forms
provided by the Tribal Planning Department, and shall
include such information and documents as may be
required by the Planning Director and Planning Com-
mission in addition to the following:

1. Name and address of the applicant and all persons
who own the development company.

2. Location or address, and legal description of sub-
ject property.

3. A plot plan, drawn to scale, that shows the fol-
lowing:

i. Boundary and dimensions of property.
ii. Topography of the property.

iii.  Location of adjacent streets, drainage struc-
tures. utilities, buildings, signs, and other {ea-
tures that may affect the use of the properzy.

iv. Proposed development, including planrsd
buildings and structures, access, drainage,
vards. drives, parking areas, landscaping.
signs and walls or fences.

Environmental review. For approval of a development
project, each developer must present an environmenz:al
document which zatis{ies the requirements of the Na-
tional Environmental Policy Act. and the 30 BLAM
Supplement 1-NEPA Handbook. In addition, the Bu-
reau of Indian Affair: and the Planning Commission of
the Cabazan Band of Mission Indians may also imposze
certain criteria,

i3) Reguirements jer apsroval. No plot shall be approved un-
less it complies with the fullowing standards:

R

The propused use must conform to all the require-
ments of the coneral plan ol the Cabazon Band of Mis-
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sion Indians with all applicable requirements of fed-
eral law.

The overall development of the land shall be designed
for the protection of the public health, safety and gen-
eral welfare; to conform to the logical development of
the land and to be compatible with the present and
future logical development of the surrounding prop-
erty. The plan shall consider the location and need for
dedication and improvement of necessary streets and
sidewalks, including the avoidance of traffic conges-
tion; and shall take into account topographical and
drainage conditions, including the need for dedication
and improvements of necessary siructures as a part
thereof.

The application shall conform with all the develop-
ment standards set forth in the zone in which the de-
velopment is proposed.

{4) Action on plot plans:

a.

Plot plans not heard before the Tribal Planning Com-
mission. The Tribal Planning Director and Tribal Ad-
ministrator will evaluate a submitted project and re-
view it for conformance to tribal general plan and
zoning ordinance requirements. If it is found to con-
form with the requirements of this title, the applica-
tion will be set for hearing before the Tribal Planning
Commission. If the Planning Director finds the project
unsatisfactory, the project will be returned to the pro-
spective developer with a letter explaining the defi-
ciencies.

Plot plans heard before the Tribal Planning Commas-
sion. After the above requirements are satisfactorily
followed by the developer, and the Tribal Planning
Department and Tribal Planning Commission have
agreed that the project is in the best interest of the
Tribe, the Tribal Planning Commission will convene
and vote on the development project. If the vote is fa-
vorable, the relevant permits will be issued by the
Tribal Planning Department. If the project is not ap-
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proved, the developer will be given a specific time pe-
riod to prepare a revised proposal for reconsideration.

(5) Appeals. An applicant may not appeal the decision of the
Tribal Planning Commission.

(6) Approval period. The approval of a plot plan shall be valid
for a period of one (1) year from its effective date, within
which time the authorized construction must be substan-
tially begun, otherwise, approval shall be null and void.

Section 6-1423. Findings and Procedure for Revocation of
Variances and Permits.

(a) Any variance granted may be revoked upon a finding that
inadequate or false information was provided to establish the
rationale of the variance. A final determination shall be made by
the Tribal Planning Commission based upon the facts. A variance
may be revoked by the Planning Commission under the following
conditions:

(1) The use is detrimental to the public health, safety or gen-
eral welfare, or is a-public nuisance, and that inadequate
information was available at the time of the hearing to
make this determination.

(2) That the permit was obtained by fraud or perjured testi-
mony.

(3) That the use is being conducted in violation of the terms
and conditions of the permit.

{4) That the use for which the permit was granted has ceased
or has been suspended for one (1 vear or more.

{b) Upon determination by the Planning Commission that
grounds for revocation exist. the following procedure shall take
effect:

(1} Notice of revocation. Notice of r+. _:'in and a copy of the
findings of the Planning Commissiun shall be mailed by
the Planning Director by certified mail to the developer to
which the permit or variance has been granted or is in
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process. The decision of the Director of Planning shall be
final unless a notice of appeal is filed in a timely manner.

{(2) Notice of appeal. Within ten (10) days following the mailing
of the notice of revocation, the developer of the property
subject to the permit or variance may file a notice of appeal
to the decision of the Director of Planning and the Tribal
Planning Commission.

(3) Setting hearing. Upon receipt of the developer’s notice of
appeal, the Planning Director shall set the matter for a
hearing before the Tribal Planning Commission within
thirty (30) days.

(4) Testimony under oath. All testimony at the hearing shall
be taken under oath.

(5) Notice of decision by Planning Commission. All appeals
will go to the Planning Commission. Upon the recommen-
dations of the Tribal Planning Department, the Planning
Commission will make the final determination.

Section 6-1424. Time Limit.

If a time limit is requested by the developer or tribal author-
ities for the performance of a development project, it is permitted
that a time period be extended or renewed with both parties’
approval.

Section 6-1425. Setback Adjustments and Temporary Use
of Land.

(a) Notwithstanding any other provisions of this title, the fol-
lowing matters may, without notice or hearing, be approved, con-
ditionally approved or denied by the Planning Director in accor-
dance with the following procedure:

{11 Setback adjustments. Modifications of the {ront, rear or side
yard minimum setback requirements of the various zone
classifications in this title.

(21 Temporary uses. The temporary use of land in any zone
classification, when such temporary use is in conjunction
with the repair or construction of streets. highwavs or public
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utilities, for a period of time not to exceed six (6) months,
can be renewed by the Tribal Planning Commission. Also
included are shortterm events, of only a few days’ duration:
garage sales, animal vaccination clinics, sidewalk sales,
etc. '

(b) Applications containing all required information shall be
filed with the Tribal Planning Director, upon the forms provided
by the Planning Department and with the appropriate fee, as set
forth in Section 6-1427. The Planning Director shall provide a
decision, which may be appealed to the Planning Commission.

(c) Conditions of approval may be required, as are determined
necessary, to assure that the approval will not be detrimental to
the health, safety and general welfare of the community, or be
detrimental to property in the vicinity of the parcel for which the
request is made, including the following conditions:

(1) Regulation of points of vehicle ingress and egress to the
property. :

(2) Requirements regarding landscaping, fencing, walls, and
other landscape architectural items.

" (3¢ Requirements regarding the restoration of the property to
a natural appearance, including, but not limited to filling,
grading and leveling.

(4; Establish a time limit within which the approval is to be
used and required conditions are to be completed.

Section 6-1426. Structure Height.

When any zoning classification provides that an application for
a greater height limit may be made pursuant to this section, the
following alternative procedure may be used to determine if the
request shall be granted:

The Tribal Planning Director and Tribal Planning Com-
mission can decide on extending the height limit in any
zoning area if they determine that the extension will not
create a significant environmental impact or a health and
safety concern,
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Section 6-1427. Fees.

The Tribal Planning Commission shall establish a fee schedule
for actions sought to be taken under this title. A copy of the
schedule shall be available in the office of the Tribal Planning
Department.

Section 6-1428. Refund of Fees.

(a) Matters requiring tribal hearing. Whenever an application
for a change of zone, or for a permit or variance that requires a
tribal hearing, is terminated for any reason, upon request of the
applicant a refund of fees paid may be made by the Planning
Department in accordance with the following schedule. If any
portion of the application fee has been paid out by the Planning
Department to another jurisdiction or agency for services to be
rendered in connection with the application, no refund of that
portion of the fee shall be made by the Planning Department to
the applicant.

% of Refund

(1) Application accepted and fee received by

planning department, but no processing

begun 100%
(2) Application processed, but tribal hearing not .

advertised or noticed 50%
(3) Tribal hearing held by Planning Commis-

sion 0%

{b} Reserved.

CHAPTER 15. ADVERTISING*
Section 6-1501. For Sale, Lease or Rent Signs.

For sale, lease or rent signs shall be permitted to be placed in
all zone classifications subject to the following regulations:

{1) For one- and two-family residential uses: One (1) sign not
exceeding four {4) square feet in surface area and not more
than four (4) feet in height.

*Cross reference—Distribution of handbills, § 8-801 et seq.
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(2) For multiple-family residential uses: One (1) sign for each
separate frontage on a street, each sign not to exceed six-
teen (16) square feet in surface area and not more than
eight (8) feet in height.

(8) For commercial uses: One (1) sign for each separate frontage
on a street, each sign not to exceed twenty-four (24) square
feet in surface area and not more than eight (8) feet in
height.

(4) For industrial uses: One (1) sign for each separate frontage
on a street, each sign not to exceed fifty (50) square feet in
surface area and not more than fifteen (15) feet in height.

{5) For agricultural uses: One (1) sign for each separate frontage
on a street, each sign not to exceed twenty (20) square feet
in surface area and not more than ten (10) feet in height.

Section 6-1502. Subdivision Signs.

(a) On-site subdivision signs advertising the original sale of a
subdivision (subdivided master lease) are permitted within the
boundaries of a subdivision, upon approval of a plot plan pur-
suant to this title and subject to the following minimum stan-
dards:

(1) No sign shall exceed one hundred fifty i150) square feet in
area.

(2) No sign shall be within one hundred (100) feet of any ex-
isting residence that is outside of the subdivision bound-
aries.

(3) No more than two (2) such signs shall be permitted for each
subdivision.

(4) No sign shall be artificially lighted.

{b) Off-site subdivision signs advertising the original sale of a
subdivision shall be permitted in all zone classifications, provided
a conditional use permit is granted pursuant to the provisions of
this title, and subject to the following minimum standards:

(1) No sign'shall exceed one hundred fifty (150) square feet in
area.
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(2) No sign shall be within one hundred (100) feet of any ex-
isting residence.

(3) No more than two (2) such signs shall be permitted for each
subdivision.

(4) The maximum period of time a sign may remain in place
shall be two (2) years.

(5) No sign shall be artificially lighted.

Section 6-1503. Temporary Political Signs.

(a) For the purposes of this title, a temporary political sign
shall mean a sign, not otherwise permitted by this title, which
encourages a particular vote in a scheduled election.

(b) No sign is to be put on tribal lands that does not have the
approval of the Tribal Planning Director. A fee may be levied for
the placement and/or removal of said signs.

CHAPTER 16. TEMPORARY OUTDOOR EVENTS

Section 6-1601. Purpose.

The purpose of this article is to provide for the regulation and
control of temporary outdoor events that may be conducted on
tribal lands. This section is designed to ensure the public’s health
and safety while attending the events.

Section 6-1602. Definition.

An “outdoor event” means an event to which the public is
invited, with or without charge, which is held out of doors on a
temporary basis, including but not limited to music festivals, stage
or theatrical shows. sports events, fairs, carnivals, automobile or
animal races and tent revival meetings.

e
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Section 6-1603. Evidence of Sufficient Facilities; Approval
or Disapproval.

{a) All outdoor events shall provide, at the cost of the promoter
and backers of the event, sufficient facilities to accommodate the
number of people expected to attend the event. Documentation
must be provided to the Tribal Planning Director in advance as to
how the logistics of the event are to be handled.

(b} Once the Tribal Planning Department is confident that all
the basic needs of the public are being planned and attended to,
the Tribal Planning Director shall determine if the project is
either approved or disapproved.

ic; A permit must be issved by the Tribal Planning Depart-
ment before an event is te be allowed on tribal property. No pri-
vale party may attempt to use tribal lands unlawfully for an
outdoor event without having first received a use permit.

Section 6-1604. Permits.

(aj Applications. Applications for permits for outdoor events
shall be made to the Tribal Planning Director in accordance with
the procedural provisions of this title.

(b} Spectal transmittcl provisions. Upon receipt of a complete
application, the Tribal Planning Director will inform the appli-
cant that the following local and state agencies may be notified at
the applicant’s expense to review plans and logistical capabili-
ties. Each of the following agencies generally review outdoor event
plans and provide written comments and recommendations as to
providing for the public’s health and safety.

1+ California Highway Parrol

12¢ Tribal Engineer.

:3: Department of Public Health.

i4) Road departments.

5 Local fire depariments

6 Triba! Building and Cude T'?lll'-)r‘u‘clnem Divigion.

=
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(7) Other agencies or tribal consultants as determined appro-
priate.

(c) Requirements for approval. No application for a permit for
an outdoor event shall be approved by the Tribal Planning Di-
rector or Tribal Planning Commission unless the applicant affir-
matively demonstrates that the holding of the event will not be
detrimental to the health, safety and general welfare of the com-
munity in the area of the proposed event and that:

{1) There is adequate area to conduct the event and to accom-
modate the anticipated attendance.

{2) Sufficient automobile parking will be provided for the an-
ticipated attendance.

(3) Food service operations, medical facilities, solid waste fa-
cilities, sewerage disposal methods and portable water ser-
vice are certified by the Tribal Health Officer.

(4) Fire protection plans and facilities are certified by the ap-
propriate fire department.

(3) Security operations plans are certified by the Tribal Code
Enforcement Officer.

{6) The site will be cleaned and restored to its original condi-
tion or better at the conclusion of the event.

(7) Public roadways providing access to the event are capable
of accommodating the anticipated traffic volumes in a rea-
sonable and safe manner with minimal disruption to local
traffic circulation.

Section 6-1605. Bond.

As part of the approval of a tribal permit, the permittee may be
required to execute an agreement with the Planning Commission
secured by a cash bond in the amount considered necessary to
restore the site to its original condition.
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Section 6-1606. Revocation.

An issued permit may be revoked by the Tribal Planning Di-
rector at any time if the permittee does not fulfill all of the con-
ditions of approval.

CHAPTER 17. PARKING AND LANDSCAPING

Section 6-1701. Parking, Generally.

The number of required automobile storage spaces shall be de-
termined by this title at the time of the approval of the project;
however, notwithstanding any provision in this title to the con-
trary. a twenty 20) percent reduction in the total number of re-
quired vehicle parking spaces for residential purposes may be
allowed if appropriate, and an additional five (5) percent reduc-
tion may be allowed if the applicant proposes alternative senior
citizen transportation programs; however, in no case shall the
reduction of parking spaces exceed twenty-five (25) percent of the
total spaces required by this title. Public street parking and
tandem parking shall not be counted in this requirement. All
required parking spaces shall be located entirely within the de-
velopment, accessible to the units which they serve, and no parking
space shall be located more than one hundred fifty (150 feet f~om
the unit it is designed to serve. Parking requirements for other
facilities within the development shall be subject to the provi-
sions of this chapter of this title and may not be reduced.

(1) Off-street vehicle parking:

a. The purpose of this section is to provide sufficient off-
street parking and loading spaces for all land usez on
tribal lands, and to assure the provision and mainte-
nance of safe, adequate and well-designed off-street
parking facilities. It is the intent of this section that
the number of parking spaces shall be in proportion to
the need created by the particular type of use. The
standards for parking facilities are intended to reduce
street congestion and traffic hazards, promote vehic-
ular and pedestrian safety and eificient land use.
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Off-street vehicle parking shall be provided in accor-
dance with this section when the building or structure
is constructed or the use is established. Additional off-
street parking shall be provided in accordance with
this section if an existing building is altered or dwelling
units, apartments or guest rooms are added, or a use i
intensified by the addition of floor space or seating
capacity, or there is a change of use, at the time of such
alteration, addition, intensification or change of use.

(2) Location of off-street parking facilities. Off-street parking
shall be located in a manner which provides for the effec-
tive use of the parking facility relative to the use to be
served.

a.

Residential uses. Required parking shall be located on
the same parcel of land as the residential building
which the parking is to serve, and on that portion of
the parcel where the erection of garages or carports is
permitted. Parking shall be conveniently distributed
throughout a residential project.

All other uses. Required parking shall be located on
the same parcel of land as the use for which the off-
street parking is to serve or on an adjoining parcel of
land; except that it may be located on a parcel across
an alley if the nearest boundary of the parking facility
is not more than three hundred (300) feet from the use
it is to serve and the parcel is in a commercial zone.

(3) Development standards for off-street parking factlities. The
following standards shall apply to the development of all
parking facilities. whether the space is required or op-
tional: -

a.

Surfacing. All parking areas and driveways used for
access thereto shall be surfaced as follows:

1. One- and two-family residences. Where the resi-
dences are located on parcels less than ten thou-
sand (10.000: square feet in area. all parking areas
and drivewayvs shall be paved with concrete, as-
phaltic concrete. brick. or equal surf{acing. Il the

~ -
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parcel is ten thousand (10,000) square feet, or
larger, all parking areas and driveways shall be
improved with at least three (3} inches of decom-
posed granite, or a comparable material.

All other uses. Where twenty-five (25) percent or
more of the primary street frontage within six hun-
dred sixty (660) feet in each direction from the
subject property, including road rights-of-way, is
in residential or industrial use, all parking areas
and driveways shall be paved with:

i. Concrete surfacing with a minimum thick-
ness of three and one half (342 inches and
shall include expansion joints, or gallon per
square yard of penetration coat oil, followed
within six (6) months by application of one-
quarter (Vs) gallon per square yard of seal coat
oil, placed on a base of decomposed granite, or
comparable compacted to a minimum thick-
ness of three (3) inches.

ii.  Asphaltic concrete paving compacted to a min-
imum thickness of three (3) inches on four i4)
inches of Class 2 base. The base thickness can
be varied, based on the recommendations of a
preliminary soil report. The structural sec-
tion may be modified based upon the recom-
mendation of a Registered Civil Engineer.

iii. Multifamily driveways: Where an interior
driveway leading to a parking area in a mul-
tifamily or apartment complex is constructed
with an inverted section, that section shall be
constructed with a concrete ribbon gutter.

Marking of paved or oiled parking areas:

i.  Iffive (3) or more parking spaces are provided,
each space shall be clearly marked with white
paint or other easily distinguishable mate-
rial. )

it.  If ten (10: or more parking spaces are pro-
vided, and one-way aisles are used. directional

-
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signs or arrows painted on the surface shall
be used to properly direct traffic.

b. Grading. All parking areas and driveways shall be
graded to prevent ponding and to minimize drainage
run-off from entering adjoining property without the
permission of the owner of the adjoining property.

c. Lighting. Parking area lighting is not required; how-
ever, if parking areas are lighted, such lighting facil-
ities shall be located, the hoods provided and adjusted,
so as to preclude the lights from shining directly onto
adjoining property or streets. Outdoor lighting shall be
of an energy efficient type, such as high-pressure so-
dium.

d. Walls. All paved parking areas, other than those re-
quired for single-family residential uses, which adjoin
property zoned residential shall have a six-foot solid
masonry wall installed in such a manner as to pre-
clude a view of the parking area from such adjoining
property, except that any walls within ten (10) feet of
any street or alley shall be thirty (30) inches high.

Section 6-1702. Landscaping; General Provisions.

(a} A landscaping, irrigation and shading plan shall be re-
quired for all plot plans, conditional use permits, public use per-
mits, surface mining permits, subdivisions, and any other permit
when the Planning Director deems it necessary. All plans shall be
submitted and acted upon concurrently with any application. All
parking lot plans must include a shading plan.

(b} No less than three (3) copies of the grading and irrigation
plans shall be submitted for approval by the Planning Director.
All plans shall show the following information:

(1) The name and address of the project, sheet numbers, num-
bers of sheets, and a title sheet.

(2} The required technical data, including scale of drawing,
north arrow, date drawn, and dates of revisions. If appli-
cable, all property lines and project limits if other than
property limits, all casements, fences, walls, curbs, roads,
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walks, structures, mounds, swales, manholes, banks, and
all plant and landscaping materials, grading, irrigation
and other exterior elements proposed. A legend shall also
be included for each symbol used.

The grading plans shall show the drainage of all planting
areas and the heights of mounds. Mounds shall not exceed
a three to one (3:1) slope, and no mound over thirty (30)
inches high shall be placed within ten {10) feet of any street
and/or alley intersection.

All landscaping plans shall show the following:

a.

The locations of all existing landscaping material, and
where proposed landscaping material is to be placed.

xisting trees shall be preserved whenever it is prac-
tical to do so and shall be shown on the landscaping
plan. Existing trees to be removed shall also be shown
on the landscaping plan.

- All trees and shrubs shall be drawn to reflect the av-

erage specimen size at fifteen (15 years of age. Trees
shall be drawn to size.

Soil surface of all planters shall be shown planted c-
covered with suitable material.

The quantities and sizes of all trees, shrubs and grounc-
cover shall be indicated. Trees shall be a minimum
fifteen-gallon size. Shrubs shall be a minimum five-
gallon size; however, the use of smaller plants may be
approved for areas where color or growth habits make
it suitable.

All plants shall be listed by correct botanical name
and common name.

Lawns shall be indicated bv common name of species
and method of installation seeding, hydromulching or
sodding).

Planters in parking lots shall be protected by a curbd
six (6) inches wide and six ‘6! inches high.

No trees shall be planted within ten 1101 feet of drive:
ways, alleys and or street intersections.

3
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Section 6-1703. Number of Parking Spaces Required.

The number of off-street parking spaces shall be no less than as
set forth in the following schedule. For the purpose of this section,
“floor area’’ shall mean gross floor area.

(1)

(6)

(7)

Use

Automobile and ma-
chinery sales and service
garage area

Banks

Business and profes-
sional ¢ffices

Bowling allevs

Churches, theaters,
clubs, lodges. social halls,
assembly halls, dance
halls. and auditoriums

Day care centers and
similar facilities

Furniture and appliance
stores, household equip-
ment or {urniture repair
shops

Hotels and motor hotels

Parking Spaces Required

1 for each 450 square feet of
floor area

1 for each 250 square feet of
floor area

1 for each 250 square feet of
floor area or 2 for each 1 em-
ployee, whichever is greater

3 for each alley

1 for each 3.5 fixed seats or 1
for every 50 square feet of floor
area, whichever is greater

1 for each staff member plus 1
for each classroom, or 1 for each
500 square feet of net floor area,
whichever is greater

1 for each 800 square feet of
floor area

1 for each living or sleeping
unit, plus 1 per 300 square feet
of usable public area for
common uses, plus 1 per 60
square feet of public serving
area for restaurants, plus 25%
of above total in addition for em-
plovee parking
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Use

Industrial uses:

a. Wholesale establish-
ments, warehouses
and industrial uses

b. Outdoor uses

Medical and/or dental
clinics

Open air commercial
uses, such as nurseries,
used car lots

Residential uses:

a. Single-family

b. Multiple-family:
1. 0 to 1 bedroom

2. 2 or more bed-
rooms

Restaurants, cafes, cafe-
terias, bars, c.ocktail
lounges, nightclubs, etc.

Retail establishments
and service businesses
not otherwise enumer-
ated in this section, such
as drugstores, depart-
ment stores, repair
stores, animal hospital,
business schools. dance
studios

§ 6-1703

Parking Spaces Required

1 for each 2 employees, or 1 for
each 500 square feet of floor
area, whichever is greater

1 for each 2,500 square feet of
ground area

5 for each doctor or dentist, or 1
for each 150 square feet of floor
area, whichever is greater

1 for each 1,000 square feet of
lot area devoted to sales and dis-

play

2 per dwelling unit, both to be

in an enclosed garage

1 per dwelling unit, to be cov-
ered or in a garage

1.5 per dwelling unit, at least 1
to be covered or in a garage

1 for each 5 seats, or 1 for each
45 square feet of serving area,
whichever is greater

1 for each 250 square feet of
floor area up to 10,000 square
feet or 40 spaces, whichever is
greater; thereafter, 1 for each
300 square feet of floor area, ex-
clusive of area used for air con-
ditioning or other utility equip-
ment
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Use Parking Spaces Required

(15) Speculative buildings 1 per 300 square feet of floor
area

CHAPTER 18. DEFINITIONS

Section 6-1801. Words and Terms Defined.

For the purpose of this title, certain words and terms used
herein are herewith defined. The word “shall” is always manda-
tory and not merely directory. The word “may” is permissive.

Accessory building. A subordinate building or a part of the
main building on the same lot or building site, the use of which is
incidental to that of the main building, and which is used exclu-
sively by the occupants of the main building. No accessory building
shall be erected unless a main building exists.

Accessory use. A use customarily incidental and accessory to
the principal use of a lot or a building located upon the same lot
or building site.

Alley. A public or private thoroughfare or way, permanently
reserved and having a width of not more than twenty (20) feet,
which affords only a secondary means of access to abutting prop-
erty.

Allottee. A designated tribal member who has specific rights to
a parcel of allotted land.

Apartment. A room or suite of two (2) or more rooms in a mul-
tiple dwelling, occupied or suitable for occupancy as a residence
for one (1) family.

Apartment house. A building or portion thereof designed for or
occupied by two (2) or more families living independently of each
other.

Auction. The sale of new and used merchandise offered to bid-
ders by an auctioneer for money or other consideration.
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Automobile storage space. A permanently maintained space on
the same lot or building site as the use it is designed to serve,
having an area of not less than two hundred (200) square feet,
with a minimum width of nine (9) feet for each stall, and so lo-
cated and arranged as to permit the storage of, and be readily
accessible to, a passenger automobile under its own power.

Boarding, rooming or lodging house. A building where lodging
and meals are provided for compensation for six (6) but not more
than fifteen (15) persons, not including rest homes.

Building. A structure having a roof supported by columns or
walls. '

Building height. The vertical distance measured from the av-
erage level of the highest and lowest points of that portion of the
lot covered by the building to the uppermost portion of the building.

Building site. The ground area of a building or buildings to-
gether with all open spaces adjacent thereto, as required by this
title.

Building setback line. The distance between the proposed
building line and the roadway right-of-way line or permanent
access located on the same lot.

Building, main. A building in which is conducted the principal
use of the lot on which it is situated. In any residential district,
any dwelling shall be deemed to be the main building on the lot
on which the same is situated.

Clinic. A place used for the care, diagnosis and treatment of
sick, ailing, infirm and injured persons, and those who are in need
of medical or surgical attention, but who are not provided with
board or room, nor kept overnight on the premises.

Commission. The Tribal Planning Commission of the Cabazon
Band of Mission Indians.

Compensation. The word ‘‘compensation” means anything of
value.

County, City of Coachella, City of Indio. The County of River-
side, Cities of Coachella and Indio, also referred to herein as
“adjoining municipalities.”
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Dune buggy park. An open area used by dune buggies or other
all-terrain vehicles, for purposes such as, but not limited to hill
climbing, trial riding, scrambling, racing and riding exhibitions.

Disposal service operations. Areas for the storage and mainte-
nance of vehicles and equipment used in the collection, transpor-
tation and removal of garbage and rubbish, not including storage
or dumping of garbage or rubbish.

Dwelling. A building or portion thereof designed for or occupied
exclusively for residential purposes, including one-family and
multiple-family dwellings but not including hotels, auto courts,
boarding or lodging houses.

Dwelling urit. A building or portion thereof used by one (1)
family and containing but one (1) kitchen.

Duwelling unit, factory-built. A factory-buiit dwelling unit means
a dwelling unit constructed in accordance with the Uniform
Building Code and manufactured in such a manner that all con-
cealed parts or processes of manufacture cannot be inspected be-
fore installation at the building site without disassembly, damage
or destruction of the part. A factory-built dwelling unit does not
include a mobile home, a mobile accessory building or structure,
a recreational vehicle or a commercial coach.

Duwelling unit, manufactured. A manufactured dwelling unit
means a residential structure, transportable in one (1) or more
sections, which is built on a permanent chassis and designed to be
used as a dwelling, with or without a permanent foundation when
connected to the required utilities. A manufactured dwelling unit
does not include a factory-built dwelling unit, a mobile accessory
building or structure, a recreational vehicle or a commercial coach.

Dwelling, one-family. A building or structure, including a mo-
bile home or manufactured home, containing one (1) kitchen and
used to house not more than one {1) family, including domestic
employees.

Dwelling, multiple-family. A building or portion thereof used to
house two (2) or more families. including domestic employees of
each such family, living independently of each other, and doing
their own cooking.
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Duwelling, resort. A building used exclusively for residential
purposes, containing not more than two (2) kitchens, with perma-
nent interior means of access between all parts of the building,
and located on a lot in a subdivision (subdivided master lease)
with an average lot area of ten thousand (10,000) square feet or
more. No such dwelling shall be erected unless, as a part of the
purchase price of the property (dwelling), the purchaser receives
the privilege of use of recreational facilities such as golf courses,
polo fields, etc., which facilities are adjacent to and a part of the
residential development.

Erected. The word “erected” includes built, built upon, added
to, altered, constructed, reconstructed, moved upon, or any phys-
ical operations on the land, required for a building.

Farm. A parcel of land devoted to agricultural uses where the
principal use is the propagation, care and maintenance of viable
plant and animal products for commercial purposes.

Garage, private. An accessory building or a main building or
portion thereof, used for the shelter or storage of self-propelled
vehicles, owned or operated by the occupants of a main building
and wherein there is no service or storage for compensation.

Hotel. A building designed for or occupied as the more or less
temporary living place of individuals who are lodged with or
without meals, in which there are six (6) or more guest rooms, and
in which no provision is made for cooking in any individual room.

Hotel, resort. A hotel, including all accessory buildings as de-
fined in this title and having a building site or hotel grounds
containing not less than fifty thousand (50,000) square feet. Such
hotel may have accessory commercial uses operated primarily for
the convenience of the guests thereof, provided there in no street
entrance directly to such commercial uses, and further provided
such commercial uses shall not occupy more than twenty 120
percent of the ground floor area of such hotel building.

Kitchen. Any room in a building or dwelling unit which is used
for cooking or preparation of food.

Lease. An agreement between the tribal authorities and a de-
veloper which secures a longterm land lease from the Tribe so
that a development may be built on tribal lands.
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Leasehold. That property interest possessed by a lessee, as de-
fined by the terms of a lease, including such matters as rights,
obligations, length of lease, renewal options and termination con-
ditions.

Lot area. The total horizontal area within the 1ot lines of a lot.

Lot, corner. A lot located at the junction of two (2) or more
intersecting streets having an angle of intersection of not more
than one hundred thirty-five (135) degrees, with a boundary line
thereof bordering on two (2) of the streets.

Lot lines. The boundary lines of lots are: front lot line, the line
dividing a lot from the street, or from a permanent access ease-
ment located on the same lot. On a corner lot only one (1) street
line shall be considered as a front line, and such front lot line
shall be determined by the Planning Commission.

(1) Rear lot line. The line opposite the front lot line.

(2) Side lot lines. Any lot lines other than the front lot line or
the rear lot line.

Lot, through. An interior lot having frontage on two (2) parallel
or approximately parallel streets.

Mining operation. Any process by which one (1) or more sub-
stances which are classified geologically as minerals are ex-
tracted from the earth or stockpiled, including the reworking of
mineral dumps which have been artificially created by mining
operations.

Mobile home park. A mobile home park is any area or tract of
land where one (1) or more mobile home lots are rented or leased,
or held out for rent or lease to accommodate mobile homes used
for human habitation. The rental paid for any such mobile home
shall be deemed to include rental for the lot it occupies.

Nonconforming building. A building which was legal when es-
tablished, but which, because of the adoption or amendment of
this title, conflicts with the provisions of this title applicable to
the area in which such building is situated.

Nonconforming use. The use of a building or land which was
legal when established, but which, because of the adoption or
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amendmeit of this title, conflicts with the provisions of this title
applicable to the district in which such use is located.

Occupancy, change of. A discontinuance of an existing use and
substitution thereof of a use of a different kind or class.

Person. The word “person’ includes association, company, firm,
corporation, partnership, copartnership or joint venture.

Planned commercial development. A development that may be
permitted to have reduced width, depth and building setback re-
quirements, and have common access and common parking, pro-
vided a development application is approved by the Planning Com-
mission and under the provisions of this title.

Planned irdustrial development. A development that may be
permitted to have reduced lot area, width, depth and building
setback requirements, and have common access and common
parking, provided a planned development industrial project is
approved by the Planning Commission under the provisions of
this title.

Planned residential development. A residential development in-
cluding, but not limited to, statutory and nonstatutory condomin-
iums, cluster housing, townhouses, community apartment projects
and mobile home developments, that are permitted reduced lot
area, width and depth requirements and building setback require-
ments by integrating into the overall development open space
and outdoor recreational facilities, which may include recre-
ational and public buildings intended primarily for the use of the
residents of the project, within the development.

Recreational trailer park. Any area or tract of land, within an
area zoned for recreational use, where one (1) or more lots are
rented or leased or held out for rent or lease to owners or users of
recreational vehicles or tents and which is occupied for temporary
purposes. A recreational trailer park may have a membership
organization that provides for the use of lots in a park by mem-
bers; however, members shall not be granted title to, or allowed
exclusive occupancy of, any lot within a park, or occupy a lot
within a park for more than one hundred thirty (130} consecutive
days at any one (1) time, or more than one hundred eighty (180)
days in any calendar year.
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Story. The portion of a building included between the surface of
any floor and the finished ceiling above it or the finished under-
surface of the roof directly over that particular floor.

Street. A public or an approved private thoroughfare or road |

easement which affords the principal means of access to abutting
property, but not including an alley.

Structure. Anything constructed or erected and the use of which
requires more or less permanent location on the ground, or at-
tachment to something having a permanent location on the
ground, but not including walls and fences six (6) feet or less in
height.

Structural alterations. Any change in the supporting members
of a building or structure, such as bearing walls, columns, beams,
girders, floor joists or roof joists.

Swap meets. The use, rental or lease of stalls or areas outside of
an enclosed building by vendors offering goods or materials for
sale or exchange, not including public fairs or art exhibits.

Travel trailer park. Travel trailer park is any area or tract of
land or a separate section within a mobile home park where one
(1) or more lots are rented or leased, or held out for rent or lease
to owners or users of recreational vehicles used for travel or rec-
reational purposes.

Use. The purpose for which land or a building is arranged,
designed, or intended, or for which either is or may be occupied or
maintained.

Yard. An open and unoccupied space on a lot on which a building
is situated and, except where otherwise provided in this title,
open and unobstructed from the ground to the sky.

Yard, front. A yard extending across the full width of the lot
between the side lot lines and between the front lot line and
either the nearest line of the main building or the nearest line of
any enclosed or covered porch. The front lot line shall be deemed
to be the existing nearest right-of-way line of the abutting street,
road or highway, unless a different right-of-way.line for future
use shall have been precisely fixed by ordinance, or by formal
action by the Trihal Plannin:; Commission, in which event the
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front lot line shall be deemed to be such different right-of-way
line.

Yard, rear. A yard extending across the full width of the lot
between the side lot lines and measured between the rear lot line
and the nearest rear line of the main building or the nearest line
of any enclosed or covered porch. Where a rear yard abuts a street,
it shall meet front yard requirements of the district. "

Yard, side. A yard extending from the front yard to the rear
yard between the side lot line and the nearest line of the main
building, or of any accessory attached thereto.

CHAPTER 19. ENFORCEMENT, LEGAL PROCEDURE
AND PENALTIES

Section 6-1901. Enforcement.

The Tribal Planning Commission and Planning Department
are charged with the issuance of licenses and permits, and the
Planning Department shall enforce the provisions of this title
using the legal authorities open to it, including federal, state and
local authorities as needed. Subsequent to completion, and in the
course of development, the Code Enforcement Office of the Ca-
bazon Band shall also provide an overview of the project’s con-
formance with tribal codes and conditions of approval.

Section 6-1902. Building Permit Not To Be Issued.

No building permit shall be issued for the erection or use of any
structure or part thereof, or for the use of any land which is not in
accordance with the provisions of this title. Any permit issued
contrary to the provisions of this title shall be void and of no

effect.
Cross reference—Construction and development standards, Title 7.

Section 6-1903. Legal Procedure.

Any building or structure erected or maintained, or any use of
property contrary to the provisions of this title shall be, and the
same is hereby declared to be. unlawful and a public nuisance.
The Tribal Attorneys are authorized to immediately commence
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action or actions, proceeding or proceedings for the abatement,
removal and enjoinment thereof, in the manner provided by law;
and shall take such other steps, and shall apply to such court or
courts as may have jurisdiction to grant such relief as will abate
or remove such building, structure or use and restrain and enjoin
any person from setting up, erecting or maintaining such building
or structure, or using any property contrary to the provisions of
this title. It shall be the right and duty of the Tribal Planning
Commission to enforce the provisions of this title.

Section 6-1904. Remedies.

All remedies provided for herein shall be cumulative, not ex-
clusive. The conviction and punishment of any person hereunder
shall not relieve such person from the responsibility of correcting
prohibited conditions or removing prohibited buildings, struc-
tures or improvements, nor prevent the enforced correction or
removal thereof.

CHAPTER 20. VALIDITY

Section 6-2001. Severability.

This title and the various parts, sections and clauses thereof
are hereby declared to be severable. If any part, sentence, para-
graph, section or clause is adjudged unconstitutional or otherwise
invalid, the remainder of this title shall not be affected thereby.
The General. Council of the Cabazon Band of Mission Indians
hereby declares that it would have passed this title and each part
thereof, regardless of the fact that one or more parts thereof are
declared unconstitutional or invalid.

‘The next page is 429]
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Best Practices
Land Use and Planning

Gila River Land Use Code

The Gila River Indian Community in Arizona is small and it has a limited land base. It chose to
adopt a specific land use code for homesites to focus upon land use development for housing.
The code is extensive, and it deals with many aspects of a process for homesite permits with
land use restrictions.

The code is designed to deal with the assignment of individual lots within subdivisions, homesite
leases outside subdivisions, the actual use of homesites, the revocation of assignments, the
transfer of assignments, and penalties for violations of the land use code.

The code deals with administration and enforcement in the very beginning. There are two
administrative entities to administer the code. The first is the “Subdivision Administrator,” who is
generally responsible for the Land Use Planning and Zoning Program. The Administrator receives
applications for homesites, reviews applications to submit to the Planning and Zoning
Commission, periodically inspects homesites for compliance with the code, keeps public records,
and generally administers the homesite program. The Planning and Zoning Commission makes
the actual assignment of homesites within subdivisions or on unsubdivided land, revokes
homesite assignments, transfers them, gives permission for a second home, and it handles
appeals and the imposition of penalties.

There are detailed provisions for the process of assigning homesites, within or without
subdivisions, and conditions for homesite purposes. There are also provisions for revocation,
transfers and inheritance.

Any person who is dissatisfied with a decision of the Subdivision Director or the Planning and
Zoning Commission can take an appeal to the Legislative Standing Committee. If the Subdivision
Administrator finds that there is a violation of the code by any person, or the terms and
conditions of a homesite, the Subdivision Administrator can institute proceedings in the
Community Court to ask for injunctive relief, seizure and forfeiture (of what, the code does not
say), the enforcement of civil penalties, or correction of the violation. A violation of the code also
carries a fine of “no less” than $50 and up to $500 and jailing for up to 20 days.

There are separate provisions for community members and for the Gila River Housing Authority
to receive a homesite assignment.

The code has detailed rules for the “utilization of homesite assignments,” including provisions for
easements, single-family detached homes and outbuildings, and other provisions for use of the
land. There are restrictions on building placements and the assignment of interests in the
homesite. There are provisions for financing a house by the Gila River Housing Authority or U.S.
Government programs. (There will need to be provisions for private financing schemes.)



The code provides for subdivisions and platting. This is an excellent approach to land use,
because where subdivisions are provided for in accordance with good surface use, landscaping,
housing, etc. restrictions, that puts things in place for planning specific projects. Chapter 2 of the
code is its “subdivision regulations,” and they give detailed guidance on the creation of
subdivisions and platting (i.e. recording their location and use on public records).

The subdivision regulations are administered by the plat officer (who is responsible for
processing requests for subdivisions), a tribal surveyor, a land use planner (who provides the
Commission with information on the proposed subdivision and prepares sketch plans), the
Planning and Zoning Commission (which approves plans and plats), the Natural Resources
Committee (which reviews plats in accordance with its oversight responsibilities), and the Tribal
Council (which gives final approval for signature by the Governor or Lt. Governor on the
recommendation of the Natural Resources Committee). This provides a process for a careful and
thorough review of subdivision plans in accordance with the subdivision regulations.

There are also detailed specifications for plats and plans that deal with land descriptions, titles,
infrastructure, and other requirements. There are also design standards for streets, blocks, lots,
and easements.

Finally, the code deals with signs, where they may be located, their maintenance and all other
aspects of signs.

This is a good code to consider if your land use planning goal is to put things in place to link
members desires for a homesite lease with preplanned land use. The code clearly sets out the
requirements for individuals to obtain a homesite lease either within our outside a planned
subdivision. The subdivision requirements are strict, and they anticipate most requirements for
orderly housing areas that comply with health and public safety standards. At the same time, the
code provides some flexibility for homesite leases outside subdivision areas.

Gila River is a rural community that is near Phoenix. It needs to mix plans for organized
subdivisions and housing communities with the desires of community members to build in rural
scattered sites. This kind of ordinance gives a good overview of the housing organizational
infrastructure that must be put in place to administer a code. That is, it assigns responsibilities
for various aspects of the homesite permit process, from who will process homesite requests and
the procedure for processing, to comprehensive restrictions for the approval of subdivisions or a
lease outside a subdivision.

There are two aspects to a code such as this. On the one hand, it should be simple enough for
enforcement officials to apply the code to individual uses. One of the shortcomings of the code is
that it is not very “reader friendly” for individual homesite leaseholders. A code such as this
would have to be backed up with simple-to-understand brochures or rules that a lessee can
understand and which is capable of enforcement. On the other hand, this is a code for planners,
engineers, and developers (whether such may be a private developer creating subdivisions in a
special relationship with the Gila River Community or the Gila River Housing Authority). It is a
code that would be familiar to housing professionals, and it incorporates features and standards
that are familiar to most urban developers.

The problem with this code, as it is with other codes, is that it is an attempt to take a
comprehensive look at housing development. It is a good code for building subdivisions. Is it a
good code to deal with rural scattered site housing and the simple process of granting leases to
community members?

There is another aspect of codes such as this, and that is the “tone” of your community. That is,
members of communities should “buy into” efforts to make a community more livable. Are there



gang problems? Is there graffiti? Are there problems with stray dogs? Are there residents who
are selling alcohol or drugs or engaging in other illegal activity? One modern strategy is to
encourage the formation of homebuyer organizations to address the social aspects of
subdivisions.

Any planner or tribal official considering this code should ask if it suits your purposes. Is it what
you want? Do you want planned subdivisions that will be laid out well and comply with standard
urban or suburban subdivision requirements? If so, this code is your model. However, the
administration of a code such as this requires a great deal of expertise. Expertise is required at
the “front end,” where planners are considering whether or not to approve a subdivision plat and
plan. Expertise is also required at the “back end,” and that is where social planning is needed.
That is, those who have a homesite lease need to know their responsibilities. There will need to
be enforcement effort. Does the Subdivision Administrator have assistants to carry out his
enforcement duties in addition to his planning ones?

Despite the fact that technical codes such as this are necessary, and there need to be the people
with the expertise to implement them, tribal council members need a way to review the
implementation of a code such as this to make certain that their dream for their community
comes true. This requires a strong relationship among the Council, the Planning and Zoning
Commission, responsible Council committees, the Subdivision Administrator and those who are
building in accordance with subdivision regulations.

At end, there should be a place for the lessees. This code makes little mention of their
participation in the overall process. This is where the Subdivision Administrator and the Planning
and Zoning Commission can play a leadership role. There should be town meetings, focus group
sessions, or other means of getting public input into subdivision approval. There should be
similar meetings of lessees to address their issues.

This is a balance of political considerations with technical land use techniques. That is, aside from
a good technical code such as this, there needs to be good political oversight and lessee
participation to make a good technical code work the way it should.
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~Land Use and Planning a3
Code #3: Gila River Land Use Code TITLE 21
CHAPTER 1. HOMESITES
21.101 AUTHORITY
This Chapter is adopted pursuant to Section (a) (9), (13),
(19), and Section 4 of Article XV and Section 2 of Article XVI of
the Constitution and Bylaws of the Gila River Indian Community,
approved March 17, 1960.
21.102 INTENT AND PURPOSE
It is the intent and purpose of this Chapter is to
formalize and establish uniform regulations and procedures for:
1. The assignment of individual lots within Tribal
subdivisions to eligible Community members for homesite
purposes.
2. The development and assignment of homesite leases on
Tribal land not within Tribal subdivisions to eligible
Community members.
3. The utilization of Tribal homesites.
4. The revocation of honmesite assignments.
5. The transfer of homesite assignments.
6. Penalties for the violation of this Chapter.

21.103 ADMINISTRATION AND ENFORCEMENT

A. Administrative Responsibilities

1. Primary Administrative Responsibility

The primary responsibilities of administering and
enforcing the provisions of this Chapter shall be vested
in the following two entities of the Tribal government:
a. Subdivision Administrator.

b. Planning and Zoning Commission.

2. Other Administrative Responsibilities:

In addition to the previously mentioned administrative
offices, other officials, appointees or employees of the
Gila River Indian Community will be required to perform
functions as specified in this Chapter.
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Subdivision Administrator. The Subdivision Administrator and
such other enployees of the Land Use Planning and Zoning
Program that shall be duly appointed shall perform the
following duties under this Chapter:

1.

10.

11.

12.

Receive applications and application fees for homesite
requests and provide assistance to Community members in
preparing a complete and accurate application.

Provide each applicant with a copy of this Chapter. Post
applications for homesites in accordance with Sections
21.103(E)(5) and 21.103(F)(5).

Maintain the schedule of fees for making applications
under this Chapter and for work performed by the Tribal
Surveying in relation to this Chapter and provide this
schedule to all persons making applications.

Review all facts and background information on each
application; after certifying that the application is
complete and accurate, placing the application on the
agenda of the Planning and Zoning Commission.

Conduct periodic inspections of all Tribal homesites, no
less than four times a year to check for compliance with
the terms of this Chapter.

In accordance with the provisions of Section 21.103(J),
notify the Law Office of any violation of this Chapter and
take necessary action to enforce the provisions of this
Chapter.

Maintain accurate and current records of all homesite
assignments and available homesites for public inspection.

Review at intervals not to exceed two years, all
provisions of this Chapter and make reports of any
recomnendations to the Planning and Zoning Commission,
Legislative Committee and Tribal Council.

Attend all meetings of the Planning and Zoning Commission,
District Housing Committees, Districts, Tribal Council,
Standing Cormittees, or any other Tribal group where this
Chapter is discussed, provide information on the Chapter
as required.

Notify all applicants, assignees or other parties of
actions taken under this Chapter, as required by this
Chapter.

Work closely with District Housing Committees on issues of
mutual concern.

Perform all other duties assigned by this Chapter.

21
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Planning and Zoning Commission. The Planning and Zoning
Commission of the Gila River Indian Community as established by
the enactment of GR-479-68, is hereby authorized to perform the
following duties:

1.

3.

Receive applications and make or deny homesite assignmen
in accordance with the provisions of Sections 21.103(E)
and 21.103(F).

Receive and review reports from the Subdivision
Administrator on this Chapter, recommend any necessary

changes or amendments to the Legislative Standing
Committee.

Performs all other duties assigned by this Chapter.

Administrative Functions. The principal administrative
functions of this Chapter are:

1.
2.

6.

7.

Assignment of Homesites within Tribal Subdivisions.

The lease of unsubdivided Tribal land for homesite
purposes.

Revocation of homesite assignments.
Transfer of homesite assignments.

Permission for a second home and a Tribal homesite
assignment or lease.

Appeals.

Penalties.

Assignments of Homesites within Tribal Subdivisions:

1.

The Subdivision Administrator shall prepare and maintain
an inventory of all available homesite lots within Tribal
Subdivisions. The Subdivision Administrator shall certify
that each lot maintained on the inventory is a "buildable
lot' (see definitions, Section 21.106).

An application for a homesite assignment shall be made to
the Subdivision Administrator. A filing fee, as
established by the Planning and Zoning Commission shall be
paid by each applicant at the time of application. The
Subdivision Administrator shall verify that all necessary
information is recorded on the application. The
application shall be prepared in quadruplicate, dated, and
signed by the applicant. Copies shall be given to the
Tribal Council Secretary, the Applicant(s), the Realty
Branch, Pima Agency (BIA), and one copy maintained on file
by the Subdivision Administrator.

21
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The Subdivision Adwministrator shall place tie application
on the agenda of the Planning and Zoning Commission and
notify the Planning and Zoning Comnission member from that
District of the application.

Each Planning and Zoning Commission nember shall be
responsible for consulting, advising, and seeking
reconnendations from their District Housing Conmmittees on
homnesite applications within their District.

The Subdivision Administrator shall notify the applicant
of the time and place of the Planning and Zoning
Commnission meeting. All meetings of the Planning and
Zoning Conmission shall be open to the public.

The Subdivision Administrator shall post a public notice
of the proposed application and the time and place of the .
Planning and Zoning Commission meeting where the
application will be considered in the District where the
subject homesite is located. Such notice shall be posted
at least fifteen (15) days prior to the meeting.

Any mennber of the Community may question the
qualifications of an applicant by writing to the
Subdivisicn Administrator stating his objections. He may
also appear at the scheduled hearing for the applicant to
present evidence to the Conmunity regarding his objection.

The Planning and Zoning Commission shall hear all
testimony and make the final determination on the
application.

After the decision on the application has been made, the
Subdivision Administrator shall promptly notify the
applicant of the decision. If the decision is negative,
the Subdivision Administrator shall inform the applicant
in writing of the reasons for denial.

The applicant may appeal the decision subject to the
provisions of Section 21.103(I).

The Lease of Unsubdivided Tribal Land for Homesite Purposes:

1.

An eligible applicant may request a Homesite lease on
unsubdivided Tribal land subject to the conditions of
Section 21.103(F)(10).

An application shall be made with the Subdivision
Administrator, who shall assist the applicant in
completing the application and insure that the conditions
of 21.103(F)(10) on the following page are met.

The applicant shall make arrangements including the
payment of the required fee with the Tribal Surveyor or
other Registered Land Surveyor of the State of Arizona to
have a survey done of the proposed homesite lot.
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10.

The Subdivision Administrator shall place the application
on the agenda of the Planning and Zoning Commission and
notify the Planning and Zoning Commission member from that
District of the application.

Each Planning and Zoning Commission member shall be
responsible for consulting, advising, and seeking
recommendations from their District Housing Committees on
homesite applications within their District.

The applicant shall prepare a standard lease developed by
the Law Office. The Subdivision Administrator shall post a
public notice of tine proposed application and the time and
place of the Planning and Zoning Commission meeting where
the application will be considered in the District where

_the subject homesite is located. Such notice shall be

posted at least fifteen (15) days prior to the meeting.

Any menmber of the Community may question the qualifications
of an applicant by writing to the Subdivision Administrator
stating his objections. He may also appear at the
scheduled hearing for the applicant to present evidence to
the Commission regarding his objection.

The application, homesite survey, and lease saall be
reviewed by the Planning and Zoning Commission, who shall
make a recommendation and forward such recommendation to
the Natural Resources Conmmittee.

The Natural Resources Committee shall review the
application, establish any necessary terms of the lease ar

place the application and supportlnn infermation on the
Tribal Council agenda.

The Tribal Council shall review and decide the disposition
of the request.

Conditions for the use of Unsubdivided Tribal Land for
Homesite Purposes:

The utilization of unsubdivided Tribal land for homesite
purposes shall be in accordance with the follcowing
provisions: :

a. Thie Homesite shall not exceed 1.25 acres in area.

b. The land is held free and clear of any encumberance by
the Tribe as documented by a Title Status Report from
the Southwest Title Plant of the BIA.

c. The land in question has not been planned, zoned or
designated for another use by the Tribal Council.

d. The homesite would meet the criteria for a 'buildable
lot" of this Chapter.
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e. The Subdivision Administrator shall ascertain that
there is no known archaeological site on the requested
lot by checking with Tribal records and conducting a
personal investigation. The Archaeological Licensing

Officer, or any Tribal staff member with expertise in
archaeology shall assist the Subdivision Administrator.

£. The Planning and Zoning Comnission may recommend
against the granting of any request that the
Commission believes would adversely affect the
potential development of surrounding lands, the local
environment, or in general would not be in the best
interests of the Community.

Revocation of Homesite Assignments. An assignee shall have one
year from the date of assignment in which to utilize the
homesite. Utilization shall mean the construction of a home,
the placement of a mobile home or the substantial improvement of
the lot. Minor improvements or other alterations of a lot shall
not be considered a substantial improvement.

1. If an assignee has not utilized a homesite assignment
within the first ten (10) months of his assignment, the
Subdivision Administrator shall at least thircy (30) days
prior to the end of the assignee's first year, notify the
assignee in writing at their address of record, of the
impending revocation of their homesite. If the assignee
has not utilized the assignment, nor requested an extension
of their assignment, the homesite assignment shall be
revoked after the one year has expired and returned to the
inventory of eligible lots.

2. An assignee who has not been able to utilize their homesite
due to some hardship, may request an extension of one year
of their assignment, which when requested will be granted
by the Subdivision Administrator.

3. If the homesite has not been utilized during the second
year, the Subdivision Administrator shall at least thirty
(30) days prior to the end of the second year, notify the
assignee in writing of the impending revocation of the
homesite.

4. When an assignee can prove to the Subdivision
Administrator that firm arrangements for home construction
have been made through a government program or financing
arranged through a financial institution, but that due to
delays beyond the control of the assignee, the Subdivision
Administrator can grant an extension. The extension shall
be good until the home 1s constructed, or until the
applicant loses eligibility for the program or the progran
is eliminated. 1In no event such an extension exceed three
years, or five years total from the initial granting of the
honesite.
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10.

Discontinuance of Use - When utilization of a homesite is
discontinued for six (6) consecutive months for any reason,
the Subdivision Administrator shall notify the assignee in
writing that his homesite will be revoked unless the
assignee can prove to the Subdivision Administrator that
arrangements in accordance with Subparagraph 4 above has
been made.

Tribal Council Revocation of Homesite Assignment - The
Tribal Council may in extreme cases where the best
interests of the Community are involved, revoke a homesite
assignment when necessary to preserve the health, safety or
welfare of the Conmunity. .

Relinquishment of Enrollment - Any assignee who
relinquishes their enrollment as a member of the Gila River
Indian Community shall automatically relinquish their
homesite assignment or beneficiary status. The Subdivision
Administrator shall advise any assignee whose beneficiary
has relinquished enrollment that a new beneficiary must be
named. In reassignment of such homesites or lease, the
Planning and Zoning Commission shall give preference to the
occupant of such lot or to members of the immediate family.

Voluntary Forfeiture of Homesite Assignments - Any assignee
may at any time forfeit their homesite by signing a
"Relinquishment of Homesite Form' with the Subdivision
Administrator, provided such lot is in a condition to be
reassigned.

Multiple Homesite Assignments - Any assignee who through
inheritance or other means becomes the assignee of more
than one homesite shall relinquish any additional
homesites. The Subdivision Administrator shall notify the
assignee of more than one homesite in writing of this fact
and inform such assignee they have thirty (30) days in
which to relinquish additional homesites. If this is not
done within thirty (30) days, the Subdivision Administrator
shall have the power to revoke additional homesites and
shall notify the assignee of his determination.

Removal of Personal Property - An assignee or other v
occupant of a homesite or home on Tribal land shall have

ninety (90) days from the date of the revocation to remove
all personal property.

H. Transfer of homesite assignments:

1.

Sub-Assignment or Leasing - An assignee may sub-assign his
assignment and lease or rent any personal property located
on the assignment if extenuating circumstances exist and
the Planning and Zoning Commission approves the
sub-assignment or rental agreement lease, provided such
sub-assignee or lessee meets the criteria of Section

+ 21.104(B) for qualified applicants.
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2. Exchanges - Assignments may be exchanged with the approval
of the Planning and Zoning Commission and in accordance
with its terms and conditions.

. 3. Inheritance - It shall be the policy of the Planning and

( - Zoning Commission that the assignee shall be entitled to
the utmost feeling of security and priority rights in the
homesite assignment, and that preoccupancy rights in the
assignment shall be protected so long as there is
compliance with the conditions set forth in this Chapter.
No

homesite located on Tribal land shall be split, divided, or
fractionated by inheritance.

) a. The initial assignee and each succeeding assignee or

i heir shall be required to prepare a formal designation
of beneficiary naming an heir to the assignment and
their personal property thereon. This designation
shall be binding on the Planning and Zoning Commission
and the Gila River Indian Community Council, subject
to the following conditions:

b. Such assignment shall designate as an heir or
successor only a person who is a member of the
assignee's family and who will live or is entitled to
live with the assignee on the homesite, and who is a
member of the Gila River Indian Community. When there
are no other Community members in the household, a
life tenancy may be granted to the surviving
non-member spouse of the holder of the assignment.

c. In the event the beneficiary inheriting a homesite is
a minor child, an adult who has been appointed by the
Court as legal guardian of the child may perform the
obligations of the assignment. The exercise of the
obligations by the guardian shall be subject to the
approval of the Planning and Zoning Commission.

d. If there is no named beneficiary eligible to inherit a
homesite, the homesite shall be reassigned by the
Planning and Zoning Commission. Members of the
immediate family of the assignee and family members
who were living with the assignee on the homesite
shall be given a preference by the Planning and Zoning
Commission in making the reassignment.

e. The assignee shall be required to file a formal
designation of the beneficiary, as stated herein, with
the application for the assignment and the designation
shall become a part of the record of the homesite
assignment, provided however that the assignee may at
any time and at his sole election change the
beneficiary of record on an assignment by filing with

) the Subdivision Administrator the form designated for
A change of beneficiary.

21-8
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£. A record of all assignments, designation of
beneficiary or change of beneficiary shall be
submitted to the Superintendent, Pima Agency, for
recording purposes.

g- The distribution and settlement of the personal
property of the assignee on the homesite shall be
determined by the Community Court.

Appeals. The Legislative Standing Committee shall hear and
decide appeals from any order, requirement, or determination
made by the Subdivision Administrator or Planning and Zoning
Commission.

1. An applicant or assignee may file an appeal if they contend
that an error in any decision of the Subdivision
Administrator or the Planning and Zoning Commission has
been made. The appeal shall be filed with the Secretary of
the Legislative Committee. .

2. The Secretary of the Legislative Conmittee shall place the
item on the agenda of the Legislative Committee and notify
the applicant or assignee of the time and place of the
meeting. '

3. The Legislative Committee shall hear the appeal and issue a
written decision within thirty (30) days and shall promptly
forward a copy to all parties.

4. The Legislative Committee may affirm or may reverse, wholly
or in part, or modify the decision of the Subdivision
Administrator or Planning and Zoning Commission.

5. All decisions after a hearing by the Legislative Conmittee
shall be the final administrative determinations.

Penalties:

1. If at any time it appears to the Subdivision Administrator
that any person has violated or failed to comply with the
provisions of this Chapter, or any of the rules and
regulations of this Chapter, the Subdivision Administrator
through the Conmunity's Attorney, may institute proceedings
in the Community Court for any appropriate remedy,
including injunctive relief, seizure and forefeiture,
enforcement of civil penalties, removal or correction of
the violation and the posting of sureties to insure
compliance.

2. Any person who violates any of the provisions of this
Chapter shall be guilty of an offense and upon conviction,
shall be punished for each offense by a fine no less than
fifty (50) dollars, and no greater than five hundred (500)
dollars, or by imprisonment for a period not to exceed
twenty (20) days. Each day's failure to comply with an
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21.104

applicable provision of this Chapter shall constitute a
separate offense. A criminal prosecution under this
subsection nay be undertaken either as an alternative or in
conjunction with any other remedy under this section.

The foregoing shall not be deemed to limit or restrict the
Subdivision Administrator from taking other appropriate
action, including issuance of cease and desist orders, if
it appears any person has violated or failed to comply with
this Chapter, nor shall it limit the right of a private
person to privately enforce this Chapter in a civil court
action.

GENERAL PROVISIONS

Interpretation

1.

Minimum Requirements - in their interpretation and
application the provisions of this Chapter shall be held to
be the minimum requirements for the promotion and

protection of the public health, safety, morals and welfare.

Conflicting Laws - where the conditions imposed by any
provision of this Chapter are either more or less
restrictive than comparable conditions imposed by other
provisions of this or any other Tribal law, ordinance or
rezulation, the requirements which are more restrictive or
which impose higher standards or requirements shall govern.

Existing Violations - no homesite assignment or utilization
of Tribal land for homesite purposes not lawfully existing
at the effective date of this Chapter shall becone or made
lawful solely by reason by the adoption of this Chapter,
except where expressly indicated otherwise.

Severability - 1if any court of competent jurisdiction shall
adjudgze provisions of this Chapter invalid, such judgment
shall not affect any other provision of this Chapter not
specifically included in said judgment.

Qualifications to Receive Homesite Assignments:

1.

Community Members - any enrolled member of the Gila River
Indian Community as defined in Article III, Section 1 of
the Constitution and Bylaws of the Gila River Indian
Community; (1960) may receive a homesite assignment subject
to the following conditions:

a. Must be 18 years of age or older.

b. Must agreec to abide by the existing provisions of this
Chapter and any amendments and by the provisions of
the Constitution and Bylaws of the Gila River Indian
Comnunity regarding the utilization and occupancy of
homesite assignments.
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c. HMust satisfy any other qualifications as the Planning
and Zoning Commission may establish.

d. Must declare his intent to use the ass.gnment for the
primary purpose of establishing a home conforming w’ »
any established minimum standards for dwellings. R

e. Must be a head of household or a prospective head of
household who will establish a separate household if
assigned a homesite.

f. Must consent to a thorough investigation by the
Planning and Zoning Comm1351on and must furnish all
information necessary for the investigation.

2. Gila River Housing Authority - the Gila River Housing
Authority or one of its programs may Treceive homesite
assignments subject to the following conditions:

a. That the procedures of Sectons 21.103(F) and (G) are
followed where appropriate in this application and
approval process.

b. That any subsequent assignment or reassignment of any
homesite be approved by the Subdivison Administrator,
who shall verify that the potential assignee does not
have another homesite assignment, and that a complete
homesite application has been filed.

c. The Housing Authority shall only receive those
homesites that they would need for a specific projec:
and that any homesite not utilized due to a
cancellation or alteration of a particular program be
returned to the inventory of eligible homesites.

d. That all other applicable portions of this Chapter
have been adhered to.

€. When a recipient of a home under a Housing Authority
Erogram abandons or forfeits their unit or are evicted
y the Community Court, the homesite that unit is on
shall be revoked and revert to the control of the
Housing Authority.

Effect of the Chapter on Existing Homesite Assignments and
Applications:

1. Existing Utilized Homesites - any homesite assignment made
under any previous Homesite Ordinance or action of the
Tribal Council lawfully existing on the effective date of
this Chapter shall remain valid. The continued use of such
homesite shall be subject to the provisions of this Chapter.

2. Existing Homesites - Not Utilized - homesite assignments

not utilized at the effective date of this Chapter shall be
subject to the following condltlons
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a. For any existing non-utilized homesite that has been
assigned for two or more years on or after the
effective date of this Chapter, the Subdivision
Administrator shall notify the assignee in writing
that unless the homesite is utilized, or an extension
granted under the provisions of Section 21.103(G)(4)
within thirty (30) days the homesite shall be revoked
and returned to the inventory of eligible homesites.

b. Any non-utilized homesite assignment made within two
years prior to the effective date of this Chapter
shall be subject to the provisions of Sections
21.103(G)(1-4) as if such assignment had been made
under this Chapter.

3. Existing Homesites in Violation of Provious Ordinances or
Unauthorized Use of Tribal Land for Homesite Purposes - Any
homesite that was either in violation of the previous
Homesite Ordinance or that is located on Tribal land
without the authorization of the Tribal government shall be
considered a '"non-conforming homesite'" and shall be subject
to the provisions of Section 21.105, Non-Conforming
Homesites.

D. Utilization of Homesite Assignments: The utilization of
homesites shall be subject to the following provisions:

1. Easements or rights-of-way for the construction of roads,
utility facilities (telephone, electrical power, water,
sewer, natural gas, or cable T.V.), canals, laterals, wells
and other irrigation appurtenances shall be reserved by the
Gila River Indian Community Tribal Council for each
homesite. This means that the Governor can grant easements
or rights-of-way for the construction of these facilities
without first obtaining the permission of the assignee.

The assignee shall not be entitled to any compensation
except for any surface damage to the assignee's personal
property resulting from the construction of the
right-of-way.

2. With the exception of provisions of 21.104(D)(3), only one
single-family detached home and accessory buildings (see
definitions, 21.106) shall be permitted on each homesite.
Utilization of a homesite for any purpose other than for a
residence shall require the specific approval of the Tribal
Council, after review by the Planning and Zoning Commission.

3. Second Home on Homesite Assignment or Lease - A homesite
assignee or lessee may make an application with the
Subdivision Administrator to construct a second home for an
elderly or disabled member of their immediate family. The
application shall be placed on the agenda of the Planning
and Zoning Commission who shall review and decide the
application. The construction of any second home permitted

- by the Planning and Zoning Commission shall be subject to

F the following conditions:
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a. The home is smaller than and clearly auxilary to the
principal hone.

b. The home shall be the property of the honmesite
assignee or lessce.

4. All mineral and water rights on assigned land shall be
retained by the Gila River Indian Community.

S. The appropriation, excavation, alteration or destruction of
any historic or prehistoric ruin or monument cor removal of
any object of antiquity situated on a homesite shall be
subject to Archaeological Resources Protection Act of 1279,
93-Stat.721. P.L. 96-9J, of the United States Government
and the Archaeological Licenses Ordinance (Title 15,
Chapter 4) of the Gila River Indian Comnunity.

6. Buildings and other improvements placed on the assignment
by the assignee shall be recognized as real property.

7. Any building or structure shall comply with all relevent
Tribal Ordinances.

8. All water and sewage disposal facilities shall comply with
Tribal standards or Indian Health Service standards,
whichever is applicable.

Building Setbacks - the following setbacks shall be provided and
maintained in an open and unobstructed state unless otherwise
designated by the Planning and Zoning Commission:

Width

Front Yard 25 ft.

Corner Side Yard 25 ft.

Interior Side Yard | 10 ft.

Rear Yard 15 ft.
Subordination of Interest - the assignee may only subordinate

his interest in a homesite assignment for the purpose of
financing a house if he subordinates his interests to the Gila
River Housing Authority or the Gila River Indian Community
Tribal Council. The assignment in such cases will be subject to
the jurisdiction of the Gila River Housing Authority and the
Gila River Indian Community Tribal Council. The Tribal Council
may permit the subordination of interest of a homesite '
assignment or lease for a U.S. Government program after the
consideration of such a request.

Length of Assignment or Lease - Homesite assignments or leases
shall be for fifty (50) years from the initial date of
assignment. Transfers, exchanges or inheritance shall be
considered a continuation of the original assignment, not a new
assignment. :
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1. Ninety (90) days prior to the expiration of a fifty (50)
year lease or assignment, the Subdivision Administrator
shall notify the assignee in writing of the impending

s : expiration of their lease or assignment.

('J 2. The assignee shall have the first right to a reassignnent
or lease. Only if the assignee chooses not to reapply
shall the homesite be returned to the inventory of
available homesites.

H. Schedule of Fees - a schedule of fees for making applications
for homesite assignments or leases and for work performed by the
Tribal Surveyor shall be maintained by the Subdivision
Administrator and provided to all applicants. This schedule
shall be subject to approval by the Natural Resources Committee,
who may from time to time modify the fee schedule.

21.105 NON-CONFORMING HOMESITES

The purpose of this Section is to provide for the
regulation of non-conforming homesites and to specify those
circumstances under which those non-conforming homesites may
continue.

A. Authority to Continue Use of a Non-Conforming Homesite:

1. a. Any Community member who is living in a residence on
Tribal land in violation of the terms of this Chapter
on the effective date of this Chapter shall have the
R right of continuous occupancy (see definitions Section
: 21.106) subject to the provisions of this Chapter.

b. The Subdivision Administrator shall notify in writing
all non-conforming users of their status under this
Chapter and advise them that they may apply for a
valid homesite assignment under the provisions of
Sections 21.103(E) and (F).

2. a. Any Community member who has continuously maintained a
non-conforming homesite or where records have been
destroyed or lost on Tribal land for five (5) or more
years shall automatically be granted a homesite by
virtue of adoption of this Chapter. The Subdivision
Administrator shall have such lots surveyed and
platted by the Tribal Surveyor and formally record
such homesite assignments. The Planning and Zoning
Commission shall review all of such lots.

b. In exceptional cases where the granting of a homesite
will not resolve the situation, or will not satisfy
the occupant, the Subdivision Administrator shall
provide all information on the issue to the Planning
and Zoning Commission who shall hear and decide the
issue. The Subdivision Administrator shall notify the
occupant of such meeting. The occupant or their

g:m, representative shall be given the opportunity to

present any evidence or -testify on the issue.

~
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c. If such assignments involve the development of a
subdivision the subdivision shall be prepared in
accordance with Chapter 2 of this Title.

a. In the case of any homesite, or Tribal land used for
residential purposes which is non-conforming due to
its utilization by a non-Community member, the
Subdivision Administrator shall notify the inhabitant
in writing that they have sixty (60) days to vacate
such homesite or Tribal land or to show the
Subdivision Administrator good cause why they should
be allowed to continue residence.

b. If the non-Community member inhabitant attempts to
show good cause to the Subdivision Administrator, each
such case shall be reviewed by the Planning and Zoning
Commission. The Commission upon consideration of all
facts shall render a decision. The Commission may
establish a set period of time such inhabitant may
continue residence, grant a right of continuous
occupancy, grant a right of life tenancy, or may order
the immediate vacation of the premises.

B. Discontinuance of use of Non-Conforming Homesites. Whenever a
non-conforming homesite is abandoned for a period of sixty (60)
continuous davs, any rights of occupancy of the previous
inhabitant shall cease. The homesite or Tribal land and any
remaining real property shall revert to the full ccntrol of the
Tribe.

21.106

RULES AND DEFINITIONS

The rules and definitions contained in this Section shall

be observed and applied in the interpretation of all other sections
herein, except when the text clearly indicates otherwise.

A. Rules:

1.

Words used in the present tense shall include the future
tense. Words in the singular shall include the plural and
words in the plural the singular.

The word "shall" is mandatory, not discretionary.

The word '“may" 1s permissive.

The words "building and/or structure' shall include all
non-living improvements upon the land.

The masculine gender shall include the feminine and neuter
genders.
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B. Definitions:

1.

"Accessory Building'" a garage, carport, shed, outhouse,
va-tho, or other building used to complement a residence.
Accessory buildings shall be subordinate to and smaller in
size than the residence. No accessory building shall be
used for non-residential purposes.

"Buildable Lot" any lot within an approved Tribal
subdivision or individual homesite on Tribal land that
meets the following criteria:

a. Has direct legal and contiguous access to an approved
road right-of-way of the BIA, state of Arizona,
Maricopa County or Pinal County.

b. Has a source of water suitable for domestic use, based
on Indian Health Service criteria.

c. Has potential utility access by utilization of road
right-of-wvay or by individual easements for
electrical, telephone and sanitary sewer facilities.

d. Has a topography and soil quality suitable for home
construction and for septic field use if necessary.

e. Has been certified as having met the above criteria by
the Subdivision Administration and Planning and Zoning
Coumission.

"Building Setback' an area of a homesite maintained free
of any buildings or structures. For the purposes of this
Chapter the following definitions and requirements shall be
adhered to: '

a. "Front Yard" an area between the front lot line and a
parallel line twenty-five (25) feet inside exterior
boundaries of the homesite.

b. "Corner Side Yard" an area between a lot line
abutting a road right-of-way, other than the front lot
line and a parallel line twenty-five (25) feet inside
the exterior boundaries of the homesite.

C. "Interior Side Yard" an area between any side lot
line not abutting a road right-of-way and a parallel
line ten (10) feet inside the exterior boundaries of
the homesite.

d. "Rear Yard" an area between the rear lot line (that
lot line opposite the front lot line) and a parallel
line fifteen (15) feet inside the exterior boundary of
the homesite.

SETBACKS, YARDS AND LOT LINES ILLUSTRATED
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"Homesite'" an approved lhomesite lot within a Tribal
subdivision under the provisions of this Chapter or
previous homesite ordinance or a valid lease of Tribal land
for a single-family residence. Any residence that does not
meet the above standards shall be considered a
"non-conforming honesite."

"Life Tenancy' the right to utilize a homesite for the
remainder of the life of the person receiving this right.

"Non-Conforming Homesite" a residence established and
continued in violation of a previous Homesite ordinance or
this Chapter or a valid Tribal homesite or residence
occupied by person(s) other than the legitimate assignee or
sub-assignee.

"Personal Property'" any property located on a homesite
assignment or lease which is not "real property”.

'""Real Property'" any permanent improvements tc a homesite
assignment or lease including utilities, foundations,
homes, garages, etc.

"Right of Continuous Occupancy'" the right to continually
occupy a non-conforming homesite until:

a. The occupants are directed to move by an order of the
Community Court.

b. The occupants are directed to move by the Tribal
Council.

c. The occupant vacates the residence.

""Subdivision Administrator" an employee of the Gila River
Indian Community appointed by the Governor to perform the
duties assigned by this Chapter.

"Tribal Subdivision" residential subdivisions approved by
the Tribal Council and formally recorded and recognized by
the Realty Office of the BIA. '

2. SUBDIVISION AND PLAT.

PURPOSE AND INTERPRETATION

A. Purpose. This chapter has been adopted to serve the following
purposes:

1.

To promote the public health, safety and general welfare;
to conserve, protect and enhance property; to secure the
most efficient use of land; and to facilitate the adequate
and economical provision of public improvements.

21-17



3
¢

.);.“’ \

2. To provide for orderly growth and developnment; to afford
adequate facilities for the safe, and efficient means of
traffic circulation and to safeguard the community fron
flood damage.

3. To prescribe reasonable rules and regulations governing the
subdivision and platting of land; the preparation of plats;
the location, width and course of streets and highways; the
installation of utilities; and other essential
improvements; and the provision of necessary public grounds
for parks, playgrounds and other public open space, within
residential neighborhoods.

4. To establish procedures for the submission, approval and
recording of plats; and to provide the means for
enforcement.

Short title. This chapter shall be known and may be cited as
the "Subdivision Regulations of the Gila River Indian Community."

Application and authority:

1. With the exception of the exenmptions listd under item #2 of
this subsection this chapter shall apply to subdivisions of
land made within the boundaries of the Gila River Indian
Community.

2. Exemptions - Minor subdivisions, as defined in section

<§ .201)division of land ordered or approved by a court, a
ivision of land solely for agricultural purposes,

conveyance of land for use as rights-of-way for highway,
railroad or other public utilities not involving any new
streets or easements of access, the sale or exchange of
parcels between owners of adjacent properties if additional
lots are not thereby created, a conveyance made to correct
errors in prior conveyances and the division of acreage in
excess of five (5) acres.

Interpretation. In interpreting and applying the provisions of
this chapter, all standards shall be considered the minimunm
requirements for the promotion and effectuation of the purposes
set forth in subsection A.

Nothing herein shall repeal, abrogate, annul or in any way
interfere with, any provisions of law, or any rules or
regulations other than subdivision regulations adopted or issued
pursuant to law relating to subdivision or development of land.
Where this chapter imposes greater restrictions or requirements
than those imposed or required by other provisions of law,
rules, regulations, covenants or agreements, the provisions of
this chapter shall control, but nothin herein shall interfere
with, abrogate, or annul any easement, covenants, deed
restrictions or agrecement between parties which impose
restrictions greater than those imposed by this chapter.
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21.202 RULES AND DEFINITIONS

A. Rules:

(??f% 1. Words used in the present tense include the future tense;
' words in the singular include the plural and vice versa.

2. The word '"shall" is always mandatory; the word '"may" is
permissive.

3. The word '"person(s)'" includes an association, firm,
partnership or corporation as well as an individual.

4. Terms not herein defined shall have the meanings
customarily assigned thereto.

B. Definitions:

1. ""Alley'" a public way providing secondary vehicular access
and service to properties which also abut a street.

2. "Block" a piece or parcel of land, a group of lots,
entirely surrounded by public right-of-way, water courses,
railroads, parks, tribal or alloted lands or a combination
thereof.

3. "Commission'" the Gila River Indian Community Planning and
Zoning Commission.

4. "Committee' the Natural Resources Comnmittee.

5.  "Comnmunity'" the Gila River Indian Community.

6. "Council™ the Gila River Indian Cowmunity Tribal Council.
7. "Crosswalk" a strip of land dedicated to public use, which

is reserved across a block to provide pedestrian access to
adjacent aress.

8. "Easement'" a grant by the owner of the use of a strip of

land by the public, a corporation, or persons for specific
uses and purposes.

S. "Frontage'" that portion of any lot or parcel that abuts a
street right-of-way. :

10. "Final Plat” a map of the subdivision prepared in
accordance with Article IV Section C of this Ordinance.

11. "Improvements' all facilities constructed, erected or
provided to facilitate the use of subdivided land.

12. "Irrigation Facilities" «canals, laterals, ditches,

conduits, gates, pumps and allied equipment necessary for
;o the supply, delivery and drainage of irrigation water.
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13.

14.

15.

16.

17.

18.

19.

20.

“Lot'* a piece or parce’ of land separated from other
pieces or parcels by description, as in a subdivision or on
a record survey map or by metes and bounds, for the purpose
of lease, transfer of ownership or separate use. {See
Appendix II for types of lots).

"Lot Area'" the total area within the lot lines as measured
in a horizontal plane.

"Lot Depth" the horizontal distance between the front and
rear lot lines measured along the median between the side
lot lines.

"Lot Line" a boundary line of a lot:

a. Front Lot Line - that lot line abutting with a street
right-of-way line. When more than one lot line abut a
street right-of-way line, a front line shall be
designated on the subdivision plat.

b. Rear Lot Line - the lot line opposite and farthest
from the front lot line. For a pointed or irregular
lot, the rear lot line shall be an imaginary 1line,
parallel to and farthest from the front lot line, not
less than ten (10) feet long and wholly within the lot.

C. Side Lot Line - any line other than front or rear lot
lines.

"Lot Width" the distance on a horizontal plane between the
side lot lines of a lot, measured at right angles to the
line estblishing the 1ot depth at the establlshed building
setback line.

"Minor Subdivision'" any subdivision containing not more
than five (S5) lots; and not adversely affecting the
developrnent of the remainder of the parcel or adjoining
property; and not involving any new streets or construction
or extension of a Community owned public utility and not in
conflict with any other relevent Tribal regulation. Minor
subdivisions are excluded from the provisions of this
chapter.

"Parcel" the word 'parcel" shall refer broadly to a lot,
tract, or any other piece of land.

"pPlat" a map of a subdivision
a. Preliminary Plat - a map, including supporting data
prepared in accordance with Article IV Section B of

this chapter.

b. Final Plat - a map of a subdivision prepared in
accordance with Article IV Section C of this chapter.
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21.

22.

23.

24.

25.

26.

27.

28.

21.203

A.

"Plat Qfficer’" the Subdivision Administrator of the Gila

River Indian Comnunity, unless otherwise designated by the
Governor.

"Public Utilities" wunderground, above ground, or overhead
facilities furnishing to the public under federal, state or
comnmunity regulations, electricity, gas, steam,
communications, water, drainage, flood control, irrigation,
garbage dispcsal and sewage disposal; also, such person,
firm, corporation, or governmental department cr board as
the context indicates.

"Re-Subdivision" the subdivision of an area that has been
previously subdivided.

"Street" an area which primarily serves or is intended to
serve as a vehicular and pedestrian access to abutting
lands or other streets. The word "sdtreet'" refers to the
width of the street right-of-way or easement, whether
public or private. Such as to include, but not limited to,
that which is commonly referred to as street, avenue, road,
land , boulevard, court, or way.

"Street Line" a line describing the boundaries of a steet
right-of-way.

"Street Right-of-Way" that area of land within the street
lines designated and dedicated as such on the plat of
subdivision. Street rights-of-way ,au a;sp serve as
easements for public utilities.

"Street Width"' the shortest distance between the property
lines abutting both sides of a street right-of-way.

"Subdivision" the division of a parcel of land into two or
more parts, any of which parts is less than five (5) acres
for the purpose of lease, transfer of ownership or building
or development. (See Article I.Section C, Item #2 for
exemptions). - The term "subdivision'" is not limited to
the division of land for single family residential purposes
and shall include within the limitations of the foregoing
definitions, commercial and industrial subdivisions, and
the division of cooperative and condominium nulti-family
residential properties.

ADMINISTRATION

Organization. Six entities of the Gila River Indian Community
are involved in the administration of this Ordinance. For the
purposes of clarity, each entity and their pertinent
responsibilities are listed below:

1.

Plat Officer:

a. Receives all requests for subdivisionf from the
various District Councils, Community members and
landowners.
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b. Handles the processing of all subdivisions in
accordance with the procedures of Article III, Section
B.

c. Maintains an inventory of all sketch plans,
preliminary plats, final plats and other maps or
documentation relating to subdivisions within the Gila
River Indian Community.

d. Perfofms all other duties assigned by this Ordinance.

Tribal Surveyor:

a. Performs all surveys required by the provisions of
this Ordinance.

b. Prepares preliminary and final plats in accordance
with the provisions of Article IV Sections B and C.

c. Performs all other duties as assigned by this
Ordinance.

Land Use Planner:

a. Prepares sketch plans in accordance with the
provisions of Article IV, Section A.

b. Provides the Commission with the necessary planning
information, pertaining to each proposed subdivision.

Planning and Zoning Commission:

a. Review and make recommendations regarding all sketch
plans and preliminary plats.

b. Approve final plats when all provisions of this
Ordinance are met.

c. Determine all issues that are left to the discretion
of the Commission by this chapter.

Natural Resources Committee. Receives preliminary and
final plats and recommendations from the Commission,
reviews the plat and forwards the plat and recommendations
to the Tribal Council.

Tribal Council. Receives the preliminary and final plats
and recommendations from the Natural Resources Committee
and renders a decision. Council approval shall enable the
Governor or Lt. Governor to sign the preliminary or final
plat.

----- Other Tribal departments or programs and the following
non-Tribal organizations are also involved in the
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subdivision process: Burcau of Indian Affairs, Pima
Agency, Branches of Roads and Realty, BJA Phoenix Area
Office, Mountain Bell, and various power or utility
companies.

Procedure for the preparation, review and approval of
subdivisions:

1.

A request shall be made to the Plat Officer in such form as
the Planning and Zoning Commission may prescribe.

Based on the request, the Land Use Planner in cooperation
with the Plat Officer and Surveyor shall prepare a sketch
plan in accordance with the provisions of Article IV,
Section A.

The Plat Officer shall submit the sketch plan to the
Planning and Zoning Commission and the District for review
and comment.

Based on sketch plan and conments or recommendations of the
District and Commission, the Tribal Surveyor will prepare a
preliminary plat in accordance with the provisions of
Article IV, Section B.

The preliminary plat shall be presented by the Plat Officer
to the Planning and Zoning Commission and after the
Commission has reviewed the plat and made its

recommendations, present the plat to the Natural Resources
Committee.

The Tribal Council receives the plat and the
recommendations of the Natural Resources Committee and
renders a final decision on the plat.

The Plat Officer shall submit a copy of the approved

preliminary plat to the following organizations allowing
thirty (30) days for review and comment:

a. Bureau of Indian Affairs, Pima Agency, Branch of Roads
for inclusion into the BIA Road Improvement Planning
Program.

b. The Bureau of Indian Afffaris, Pima Agency Branch of
Realty.

C. Mountain Bell.

d. The appropriate power or natural gas company.

e. The County or State Highway Department if direct

access to County or State roads are involved.
f. The Water and Sanitation Program of the Gila River

Indian Community or local service district where
appropriate.
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g. San Carlos Project where appropriate.
h. Bureau of Indian Affairs Phoenix Office.

The Tribal Surveyor shall prepare a final plat in
accordance with the preliminary plat and the provisicns of
Article IV, Section C. If no significant changes have been
made, the final plat may be submitted to the Planning and
Zoning Commission Chairman and Governor or Lt. Governor for

their signature (after all other requuired signatures have
been obtained).

The Plat Officer shall maintain the official copy in his
records. The original of the final plat shall be submitted
to the BIA, Fima Agency, Branch of Realty for recordation
with the Southwest Title Plant. Where necessary, a copy of
the final plat shall be submitted to any of the
organizations listed under item 7 of this section.

--If the proposed subdivision is on land leased from
the Tribe or not owned by the Tribe, the

responsibility for following steps 2 through 8 shall
be lessee or landowners.

SPECIFICATIONS FOR PLANS AND PLATS

Sketch plan. The following information shall be clearly
indicated on a sheet of paper or plastic drafting film at a size
and scale as established by the Land Use Planner. The Plat
Officer may vary or walve any of the requirements that are
clearly not necessary or impractical.

1.

Ownership, if other than the Tribe, the address shall also
be included.

Date, title, north arrow and notation stating '"sketch plan’.
Any significant natural or man-made features.
All street and lot lines and approximate dimensions.

Existing public utilities within close proximity of the
subdivision.

Planned use of each lot, other than for a single-family
home.

Land use of adjacent properties.
A sequential numbering of all lots.

A legal description of land to be subdivided.
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B. Preliminary plat. The following information shall be clearly
indicated on tracing cloth or plastic drafting film at a size
and scale as established by the Tribal Surveyor. The Plat
Officer may vary or waive any of the requirements that are
clearly not necessary or impractical.

1. Name or title and notation "Preliminary Plat'" (the title
shall not duplicate any existing subdivision within the
Gila River Indian Community)

2. Ownership, if other than the Tribe, the address shall also
be indicated.

3. A legal description of the land to be subdivided.

! 4. The recorded length and bearing of the exterior boundaries
of the subdivision with reference to an established corner
OT corners. :

5. Ownership and use of all adjacent properties.

6. A small scale location map or sketch showing the location
of the subdivision within the general vicinity.

7. Location, widths, type of construction, and names of all
existing and platted streets, alleys or other known public
ways and easements, railroad and utility rights-of-way,
parks, cemeteries, water courses, jirrigation facilities,

, (i drainage ditches, areas subject to flooding, bridges and
‘ éﬁggg other pertinent data as determined by the Plat Officer on
LR the land proposed to be subdivided and within one hundred

and fifty (150) feet of the proposed subdivision.

8. Existing sewers, water mains, culverts and other
underground strucuures w1tn1n the street and 1mned1ately
adjacent with pipe sizes and grades indicated.

9. Layout and width of all new street rights-of-way, and
easenents.

10. The signature and seal of the Tribal Surveyor or other
surveyor licensed by the State of Arizona.

11. Sequential numbering of each lot.

12. Planned use, if other than single-family residential.

13. Approkimate dimensions and area of éach lot.

14. Proposed building setback line.

15. Approximate radii of all curves and lengths of tangents.

16. Any building on the site or within 150 feet of the boundary.

6:;: 17. Soil types. (Item 17 may be on a separate map.)
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Where appropriate or where requested by the Plat Officer or
Planning and Zoning Commission. The following information
shall accompany the preliminary plan.
(== 18. Contours at vertical intervals not more than two (2) feet.
19. Plans for sewage disposal.
20. Plans for water supply.

21. Drainage plans.

22. Copies of any easement, lease or protective covenant
documents.

23. Proposed layout and architectural rendering of structures,
other than single-family homes.

24. Improvement plans for street, sidewalk or irrigation
facilities, construction.

C. Final plat. The following information shall be clearly
indicated with water-proof, non-fading black ink on tracing
cloth or equalmaterial at a size and scale as established by the
Tribal Surveyor.

1. Date, North arrow.

Z. Ownership, if other than the Tribe the address shall also
be shown.

3 3. All monuments erected, corners and other points established
: in the field in their proper places.

4. The exact length and bearing of all exterior boundary
lines, public grounds, meander-lines and easements unless
they parallel a noted boundary.

5. The exact width of all easements, streets, and alleys.
6. The dimensions of all lot lines.
7. All lots consecutively numbered.

8. The number of degrees and minutes of all lot angles or
bearings of same other than 90 , except that when the line
in any tier of lots are parallel, it shall be sufficient to
mark only the outer lot. When any angle is between a curve
and its tangent, the angle shown shall be that between the
tangent and the main chord of the curve. When between
curves of different radii, the angle between the main
chords shall be shown.

9. When a street is on a circular curve, the main chord of the
‘[ center line shall be drawn as a dotted line in its proper
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10.

11.

12.

13.

21.205

A.

c.fce; anc entier on it, or preferably in an adjoining
tatle, =hall be noted its bearing and length, the radius of
the circle of which the curve is apart, and the central
angle extended. The lot-lines on the street sides may be
shown in the same manner, or by bearings and distances.
When a circulay curve of thirty (30) foot radius or less i-
used to round off the intersection betwween two straight
lines, it shall be tangent to both straight lines; it shal.
be sufficient to show on the plat the radius of the curve
and the tangent distances from the points of curvature to
the point of intersection of the straight lines.

The name of all roads and streets within the subdivision or
abutting the subdivision.

All water courses, irrigation or drainage facilities
pertinent to the subdivision.

The seal and signature of the Tribal Surveyor or another
surveyor licensed by the State of Arizona.

The certification form detailed in Appendix I shall be
clearly printed on the plat.

DESIGN STANDARDS

The design standards listed in this Article shull be

‘incorporated into each subdivision.

General:

1.

All applicable tribal ordinances and resolutions and
federal laws shall be adhered to.

Subdivisions shall be designed in a manner that will
preserve significant natural, historical or cultural
features of the land while minimizing environmental damage.

Streets:

1.

General - all streets shall be designed in substantial
relation to topographical and drainage considerations,
public convenience, and safety and the proposed use of each
street and the abutting land.

Names - streets that are extensions of,or obviously in
alignment with existing streets shall bear the name of the
existing street; however, no other streets shall bear names
that duplicate or nearly duplicate so as to be confused
with the names of existing streets, within the boundaries
of the Gila River Indian Community.

Street Right-of-Way-Widths - unless otherwise indicated by

the Planning and Zoning Commission, or Tribal Council, the
following street right-of-ways shall be provided.
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Type of Street R.0.W. Width
arterial streets 100 f¢t.
section line roads, major 80 ft.
commercial or industrial streets 60 frt.
half-section line roads, collector,

commercial and industrial streets,

residential streects S0 ft.
alleys 16 ft.
cul-de-sacs 50 ft.
half-roads 25 ft.
temporary turn-around '"tees" 60 fr.

4. Grades -~ the grade of any street shall not exceed six (6)

percent unless necessitated by exceptional topographical

considerations.

5. a. Intersection design - wherever possible, intersection
angles should be at right angles and in no case less
than seventy-five (75) degrees or more than one
hundred thirty-five (135) degrees.

b. Property lines at street intersections should be
rounded with a minimum radius of twenty-five (25) feet
or of a quarter radius where necessary, to allow
maintenance of sight distance; provided however,
comparavble cut-off chords may be used instead of
rounded corners.

C. Strect intersections having more than four legs and
Y-type intersections should be avoided. Streets
should follow half or quarter section line roads and
local streets should follow the alignment of adjacent
Oor nearby streets.

Blocks. The length, width, and shapes of blocks shall be such

as are approrpriate for the locality and the type of development
contemplated.

Lots:

1.

Width-to-Depth Ratio - lots should have depth ratio of

between three to one and two to one.

Access - lots should have direct access to a residential

street.

Setbacks - the following setbacks shall be the minimum

standard unless otherwise designated by the Planning and

Zoning Commission.
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Street Line Parallel to: Width

Front lot line or side lot

lines that are paralleled to streets. 25 f¢t.
Side lot line 10 ft.
Rear lot line 15 ft.

An additional 20 ft. of setback shall be added to any lot
line abutting an arterial road, irrigation structure, oT

ditch, railroad right-of-way, power transmission line or
other significant feature as determined by the Commission

Access - wherever possible, each lot should have access to
a residential street, direct access to state, county, or

other arterial street is discouraged and prohibited

wherever a lot has another viable point of ingress and
degrees.

E. Easements. The following easements shall be provided when
deemed necessary by the Plat Officer; all easements shall be
granted in accordance with the provisions of 25 CFR Part 161.

1.

21.206

Rear Lot Lines - a ten (10) ft. wide easement running
parallel to the rear lot line.

Side Lot Line - as established by the Plat Officer.

Cul-de-sacs - a sixteen (16) ft. wide easement to prevent
dead-end mains.

Surface Drainage Courses - any significant surface
drainage course not owned by the Tribe, or owned or leased
by an appropriate governmental unit, or utility company,
shall have an easement or dedication allowing expansion and
protecting such drainage course from damage provided.

CIVIL PENALTY OR FINE

After a hearing pursuant to the civil procedures of the

Gila River Indian Community and upon a finding that a person or
property is in violation of this Ordinance, the Community Courty may
issue such order as may provide relief, including but not limited to:

A. Imposition of a fine not to exceed $250 to $1,000.

B. An order directing the violator to cease and desist from further
violation.

C. An order directing the owner of the property in violation to
remove or modify theproperty or take such other action so as to
eliminate the violation.
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CHAPTER 3. SIGNS

21.301 INTENT

o

The reasonable display of signs is necessary for conducting
competitive commerce and industry as well as providing motorists and
pedestrians with needed information. This chapter is intended to
allow the reasonable display of signs without impairing public
safety, maintaining freedom from visual obstructions and while
preserving the character and quality of the Gila River Indian
Comnmunity.

. The intent of this Chapter is to complement and not
interfere with the Highway Beautification Act of 1965, 79, Stat.
1028, 23 U.S.C. 131 et seq-

21.302 GENERAL REQUIREMENTS

A. Flashing, moving, or blinking signs or flashing, moving, or
blinking sign lights are prohibited and shall not be permitted
under any circumstances with the following exception: signs
that alternately display only the current time and temperature.

B. Signs may be illuminated by fixed lights, either internal, or
external, provided that the lighting must be controlled to
preclude glare, or the beaming of light onto a street or
residential building.

C. No sign shall be permitted which in any way obstructs a clear
view of any street intersection, traffic control signal or
device, driveway, or walkway.

D. All signs shall be securely anchored according to accepted
commercial standards, so as not to endanger public safety.

E. Any sign, awning, or marquee located within three (3) feet of a
driveway or parking area shall have a bottom elevation not lower
than twelve (12) feet above curb level.

F. All signs shall be subject to inspection by the Sign Officer,
who may condemn and order the removal of any sign which does not
conform to this chapter, or which poses a threat to public
safety.

G. No sign shall be lccated in a road right-of-way or on other
public property unless permission to do so has been granted by
governmental unit which has jurisdiction over such road
right-of-way or public property.

H. Every sign shall be maintained in a safe, presentable, and
structurally sound condition.

..
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21.303 EXCEPTIONS

The provisions of this Chapter shall not apply to the

following:

A.

21.

Signs not visible beyond the boundaries of the lot or parcel

upon which they are situated or from any public thoroughfare or
right-of-way.

Miscellaneous traffic and other official signs of any public or
governmental agency, such as, but not limited to railroad
crossing signs, signs indicating danger, spced limit, road
conditions, etc.

Any sign which is located completely within an enclosed building
and which is not visible outside of such building.

Tablets, grave markers, headstones, statuary, or rembrances of
persns or events that are non-commercial in nature.

Works of fine are when not displayed in conjunction with a
commercial enterprise that may profit from such a display.

Temporary decorations or displays celebrating the occasion of a
traditionally accepted cultural, patriotic, or religious holiday
provided such items are removed within fifteen (15) days of such
occasion.

All signs of a warning, directive, or instructional nature
erected by a utility on a valid easement for right-of-way or
lease provided such signs are deemed by the Sign Officer to be
necessary for the successful operation of the utility.

Signs on a truck, bus, trailer, or other motor vehicle while
operated in the normal course of business which is not primarily
the display of such signs.

Religious symbols, monuments, icons, and name identification
signs displayed by church, temple, chapel, mosque, or private
school, provided such display is located on the private property
of the religious group.

504 REQUIRED PERMIT

With the exception of those signs specifically exempted

from the provisions of this Chapter and of the signs listed below
under subsection B, any sign erected after the effective date of
this Chapter shall be required to obtain a permit under the
provisions of this Section.

A.

Processing. A sign permit issued by the Government and
Management Committece shall be obtained prior to the erection of
any sign. The following process shall be adhered to prior to
the issuance of a sign permit under the provisions of this

~Section.

21-31



Y

1. An application in such form as the Government and
Management Committee may by rule require shall be filed
with the Sign Officer. Included with the application shall
be the following information:

(a) A map drawn to scale showing the exact location where
the sign would be located.

(b) The type, height, and dimensions of the proposed sign.

(c) A rendering of what would be on the sign face(s).

(d) If the sign is to be on allotted or privately owned
land, proof of consent of the owners of the property
such sign would be located on.

2. Upon receipt of the required application and information
the Sign Officer will place the application on the agenda
of the Government and Management Committee.

3. Upon consideration of the application, the Government and
Management Conmittee may grant or deny a sign permit. If
the requested permit is for a new sign location, the
Natural Resources Committee shall review the request prior
to the Governnent and Management granting the permit. If a
sign permit is issued, the following items shall be
established by the Committee and included on the permit:
(a) The total size and surface area of the sign.

(b} The exact height and location of the sign.

(c) The content of the display.

(d) The time such permit is valid for.

(e} The fee for the permit.

(f) The rental fee for the use of the land, if such sign
is located on Tribal land.

Signs not Requiring a Permit. 1In addition to the signs exempted

from the provisions of this chapter, in Section 21.303, the

following signs although under jurisdiction of this chapter will
not require a permit:

1.

Ternporary, non-illuminated signs erected in connection with
new construction work when such signs do not exceed
thirty-two (32} square feet in area, and are displayed
during such period as the construction is in progress,
provided such signs are located on the site where such
construction is being done, and further provided that such
signs only identify architects, engineers, contractors, and
other firms engaged in such construction.
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Z. Residential and commercial nameplate identification signs
or combination nameplete and strecet address signs provided
such signs do not exceed four (4) square feet in area.

3. Tablets, such as memorials, cornerstones, name of a
building, date of erection, use of a building, when built
into the walls of the building.

4. Incidential signs, such as signs displayed through a
window, mobile special event, or sale signs, parking,
entrance, or exit signs.

S. Temporary signs for events of general public interest
provided signs are removed within twenty-four (24) hours of
the expiration of such event.

6. Political signs, provided the person or organization
responsible for the erection or distribution of any such
signs, or the owner, or his agent, of the property upon
which such sign may be located, shall remove the sign
within ten (10) days of the election.

21.305 PERMITTED SIGNS

For the purposes of this Chapter, there shall be three
categories of permitted signs; 1) residential area signs, 2)

.commercial industrial, and agricultural area signs, and. 3)

billboards.
A. Residential Area Signs

1. Permitted Residential Area Signs - the following signs are
permitted in residential arcas in accordance with the
regulations set forth herein.

a. Nameplate and address identification signs, one per
residence, with a maximum surface area of four (4) -
square feet.

b. Identification signs for churches, schools,
cemeteries, and other public facilities, with a
maximum surface area of eighty-one (81) square feet.

2. Location and Maximum Height:

a. All signs shall be located on the same lot as the
building such use is appurtenant to.

b. No sign shall exceed the height of the principal

building on the lot such sign is located on or fifteen
(15) feet whichever is less.
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1.

B. Commercial, Industrial, and Agricultural Area Signs

Permitted Commercial, Industrial, and Agricultural Area
Signs - the following signs are permitted in commercial,

industrial, and agricultural areas in accordance with the
regulations set forth herein.

a. Wall Signs - signs on the exterior wall of a building.

b. Freestanding Signs - One freestanding sign with a
maximum surface area of eighty-one (81) square feet
for each commercial, industrial, or agricultural
establisnhment. In the case of a shopping center, or
where more than cne establishment exists in a single
building or on a single lot, an additional twenty (20)
feet of surface area for each additional establishnent
may be added to the maximum permitted surface area.

In no event shall the maximum surface area exceed
one-lundred and sixty (160) square feect.

C. Incidential Signs - such as, but not limited to:

(1) Signs identifying parking areas or relating to
the parking of vehicles.

(2) Signs denoting entrances, exits, secondary
entraces, etc.

(3) Signs displayed on or through a window.

d. Sale and Rental Signs - one per lot, not to exceed
twenty (20) square feet in surface area.

Location and ifaximum Height

a. All commercial, industrial, and agricultural area
signs shall be located on the lot of the principal use
such sign 1is appurtenant to. No sign shall extend
beyond the boundary of the lot it is located on.

b. No sign shall exceed the height of the principal

building on the lot such sign is located on or twenty
(20) feet whichever is less.

C. Billboards. Billboards may be permitted subject to the
folloiwng provisions:

1.

e
&
;
2.
( T

Billboards shall only be located adjacent to designated
arcas adjacent to a major thoroughfare. (Sce Appendix B.)

No billboard shall be closer than six hundred (600) feect to
another billboard.
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21.306

Billboard surface area shall not exceed six hundred (600)
feet (one side).

No billboard shall be located within five hundred (500)
feet of a residential area.

A ainimum of six (6) feet of clearance shall be provided
between ground level and the base of the sign.

No billboard shall exceed thirty (30) feet in height.

NON-CONFORMING SIGNS, PENALTIES, AND FEES

A. Non-Conforming Signs:

1.

Signs which are not in compliance with the provisions of
this Chapter on the effective date of this Chapter shall be
subject to the terms of this Section.

No sign, illegally erected under the provisions of any
previous ordinance shall be made legal by the adoption of
this chapter.

Any lawfully erected sign or proposed sign approved by the
appropriate tribal authority prior to the effective date of
this chapter, which does not conform with the requirements
of this chapter may continue for a maximum of five (5)
years, subject to the conditions contained herein.

The sign officer shall make an inventory of all
non-conforming signs existing on the effective date of this
chapter.

B. Renoval on Non-Conforming Signs:

1.

The Sign Officer may remove any sign located on Tribal land
that is not under a valid lease or easement for
right-of-way.

The sign officer may order the removal of illegal or

non-conforming sign on allotted, private, or leased land or

on an easement for right-of-way under the following
circumstances:

a. Five (5) years have elapsed from the effective date of
this chapter.

b. The sign poses a threat to the health, safety, or
general welfare of the Community.

c. The sign identifies or advertises a use no longer in
existance.

d. The sign was erected in violation of the terms of this
chapter after the effective date of this chapter.
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Failure to comply with an order for removal by the Sign

Officer as permitted in this Section shall be subject to the penalty
section of this Section.

C.

Penalties:

1. If at any time it appears to the Sign Officer that any
person has violated or failed to comply with the provisions
of this chapter, or any of the rules, regulations, orders,
directives, or permits issued pursuant to this chapter, the
Sign Officer through the Community's attorney, amy
institute proceedings in the Community Court for any
appropriate remedy, including injunctive relief, seizure
and forefeiture, enforcement of civil penalties, renmnoval or
correction of the violation, and the posting of sureties to
insure compliance.

2. Any person, firm, or corporation who shall violate any of
the provisions of this chapter shall be guilty of an
offense and upon conviction, shall be punished for each
offense by a fine no less that fifty (50) dollars and no
greater than two hundred and fifty (250) dollars or by
imprisonment for a period not to exceed twenty (20) days.
Each day's failure to conply with an applicable provision
of this chapter shall constitute a separate offense. A
criminal prosecution under this subsection may be
undertaken, either as an alternative, or in conjunction
with any other remedy under this section.

3. The foregoing shall not be deemed to limit or restrict the
Sign Officer from taking other appropriate action,
including the issuance of cease and desist orders, 1if it
appears any person has violated or failed to comply with
this chapter, nor shall it limit the right of a private
person to privately enforce this chapter in a clvil court
action.

Fees. The Government and Management Committee shall establish a
schedule of fees for sign permits and for the use of Tribal
land. A fec for the sign permit will be charged when the sign
is on allotted land. Any fee for the use of the land will be at
the discretion of the allottee.

21.307 DEFINITIONS

A.

NS S L. T T

Billboard - a sign which directs attention to a business,
comnodity, service, or entertainment conducted, sold, or offered
elsewhere than upon the premises where such sign is located cor
to which it is affixed. See illustrated Appendix A.

Comnercial, Industrial, and Agricultural Areas - those areas
used for commercial, industreial, or agricultural uses and land
in the immediate vicinity of such uses as defined by the Sign
Officer or Natural Resources Conmittee.
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I.
J.
K.

Freestanding Sign - any sign independently mounted or mounted on
a building and extending more than one foot from the surface of
the wall such sign is mounted on. A single free-standing sign
may have separate component signs mounted from a common
supporting structure. Temporary or mobile signs shall not be
considered freestanding signs. See illustrated Appendix A.

Identification Sign - a sign indicating the name and address of
a building, the name of an occupant thereof, or the practice of

.an occupation herein. See illustrated Appendix A.

Illegal Sign - any sign existing on the effective date of this
Chapter that was in violation of the previous sign ordinance,
other applicable Treibal ordinances, or relevant federal law or
any sign erected after the effective date of this Chapter which
is in violation of the provisions of this Chapter.

Major Thoroughfare - a road, highway, or freeway designated as a
major thoroughfare on the '"Major Thoroughfare Map', Appendix B.

For the purposes of this chapter, a billboard may be
located in a corridor five hund:red (500) feet to either
side of the center line of a major thoroughfare, excluding
the right-of-way for the major thoroughfare.

Non-Conforming Sign - a sign which lawfully existed on the
effective date of this chapter or amendment thereto, which does
not conform with the provisions of this chapter.

Residential Area - a residential area shall be any Tribal
Homesite Subdivision, Gila River Housing Authority Project, or
area with two or more residences designated by the Siyn Officer
or Natural Resources Committee as a residential area.

Sign - a name, identificationm, description, display or
illustration which is affixed to or painted or represented
directly or indirectly upon a building, structure, or piece of
land and which directs attention to an object, product, place,
activity, person, institution, organization, or business.

Sign Officer - the Tribal official or employee designated by the
Governor to discharge the duties specified in this chapter and
to-make and maintain all records pertaining to this chapter.

Surface Area - the entire area within the perimeter enclosing
the outer limits of a sign face(s). A permitted sign may have
two faces arranged back to back or consisting of two sides of a
single structure with each of the two such sign faces habing the
maximum permitted surface area.
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Part Five
Tribal Zoning Codes

Introduction

Tribal zoning codes are laws that divide the tribe’s territory into separate districts, prescribing
the types of land use allowed in each district. Indian nations can employ zoning to control and
direct the development of property within their borders in order to prevent environmentally
harmful uses and preserve natural resources, to avoid congestion, to preserve the community’s
cultural identity, and to advance a broad range of values related to community safety and well-
being. For example, zoning laws may be used to prohibit the location of factories or waste sites
adjacent to housing, or they may be used to require a minimum lot size for any housing
development. Zoning codes normally implement a tribe’s preestablished land use plan. Thus, for
zoning to be effective, an Indian nation should normally have adopted a comprehensive plan that

indicates where growth and development are projected and where less intensive uses are
favored.

When all of an Indian nation’s territory is tribal land, other laws besides zoning may function to
prevent undesirable uses. For example, in allocating leases or use permits to tribal members, the
Indian nation may specify that land may be used only for a homesite, grazing, or some other
designated use. Even in such a situation, however, zoning may prove valuable as a more
comprehensive and enforceable mechanism for land use control, particularly in townsites or
more densely settled areas. For Indian nations that have trust allotments, fee lands held by tribal
members, or non-member-owned fee lands, zoning may prove the only means of regulating and
directing the overall impact of reservation development, and hence is essential for that purpose.

In developing a zoning code, an Indian nation will want to pay attention to the following issues:

1. Jurisdiction, or power to apply the code to parcels characterized by different forms of
ownership, and the possibility of intergovernmental agreements to alleviate jurisdictional
issues;

2. Designation of types of zones, including special zones corresponding to tribal cultural needs,
such as sacred areas or traditional hunting territories;

3. Different institutional arrangements for applying and enforcing zoning requirements, such as
special agencies or tribal committees, and the role of judicial review in tribal courts.

4. Requirements of tribal law or of the Indian Civil Rights Act that may impose limits on the
exercise of zoning power when individual rights are adversely affected.

Jurisdiction

As governments, Indian nations have inherent power to promote the health, safety, and welfare



of their communities. This power normally encompasses the authority to regulate or zone land
use within the nation’s borders. With respect to tribally owned lands (trust or non-trust), trust
allotments, and fee land owned by tribal members, this description of the Tribe's authority
stands unchallenged. In the case of reservation lands that are owned in fee by non-members,
however, the Tribe’s zoning power is less clearly established. In the case of Brendale v.
Confederated Tribes and Bands of Yakima Indians, 492 U.S. 408 (1989), a divided United States
Supreme Court held that in areas that the Tribe has opened to non-members, the state has
exclusive zoning power over non-member-owned fee land. If the Tribe objects to the state’s
exercise of this zoning authority, claiming that a permitted land use will threaten the tribal
community, the Tribe’s sole remedies are to complain within the state zoning process or to bring
a nuisance action in state court. In areas that the Tribe has closed to non-member entry, the
Tribe's exclusive zoning power remains.

Brendale has made comprehensive zoning extremely difficult on reservations that have
significant amounts of non-member-owned fee land in areas open for general entry. Effective
zoning is designed to create contiguous areas of harmonious uses. If areas of land subject to
tribal jurisdiction are interspersed or checkerboarded with areas of land subject to state
jurisdiction, there is a serious risk of concurrent application of conflicting regulations. As a result,
it may be impossible to create a coherent set of land uses through zoning. Also, tribal legal
challenges to state zoning decisions may delay and hinder the regulatory process.

There are several ways Tribes may overcome this planning standoff. One is for tribes to enter
into agreements or memoranda of understanding with relevant state, county, or municipal
zoning authorities to establish a system of coordinated land use planning and regulatory
activities for the reservation. The Swinomish Tribe in Washington State has made such an
agreement with Skagit County, in which the governments resolve to set jurisdictional conflicts
aside and create a joint comprehensive land use plan together with implementing ordinances
and administrative procedures.

A second solution to the planning dilemma created by Brendale is for Tribes to invoke their
environmental regulatory powers rather than their zoning powers to control land use. Whereas
zoning identifies permitted uses on the land, environmental regulations specify the permissible
environmental consequences of land use. But both may have the same effect. For example, if the
location of a solid waste disposal site on a particular tract of land will pollute the local
groundwater, then an environmental law that prohibits water pollution at that site will effectively
preclude the location of the disposal site on that tract. Unlike the Tribe's zoning power under
Brendale, tribal environmental authority normally extends to non-member-owned fee land. That
is because federal environmental statutes, as implemented by the federal Environmental
Protection Agency, designate Tribes as the proper regulatory authority over all reservation lands,
regardless of ownership.

A third solution may be to work with on-reservation non-Indian communities to reduce the
likelihood of a challenge to tribal zoning. For example, the Colville Tribe has provided for the
appointment of two non-Indian residents of that Reservation to the seven-member Land Use
Review Board that administers the Tribe’s zoning ordinance. The Colville assert zoning

jurisdiction over all lands within their Reservation, regardless of trust status or non-Indian
ownership.

Designation of Types of Zones, Including Special Zones to Protect Tribal
Culture

Tribes engaged in land use planning and zoning must determine the balance they wish to strike



between preserving the natural or rural quality of their reservations and facilitating economic
development. The range and type of zones that the Indian nation identifies will dictate the types
of uses that can take place in different parts of the reservation. Common types of zones are
residential (single or muitiple family), rural residential (with no public utilities service), industrial,
commercial, mobile home, government or institutional, forestry, agricultural, planned unit
development (for more diverse uses), conservancy or wilderness, floodplain, and quarry.

As Indian nations make choices among the different types of zones, they should be aware that
zoning can be used to insure protection of important cultural uses (such as hunting, fishing, and
gathering) and sacred sites. Zoning can designate districts for forestry, conservancy or no
development at all, with special uses allowed for culturally related activities. In the Muckleshoot
Zoning Ordinance, for example, one of the “Findings” is that “Preservation of the rural character
of the Reservation and limitation of development to uses compatible with the natural physical
and aesthetic nature of Reservation land is essential for the continued maintenance of
Muckleshoot culture and identity.” The recently enacted Menominee Tribal Zoning Ordinance
establishes conservancy districts, in order to protect environmental values and “culturally
sensitive areas,” and designates some areas as “prohibited development overlay districts” in
order to protect environmental and cultural resources. The forestry district created in the Colville
Land Use Ordinance limits non-forestry uses to “uses by tribal members for culturally related
activities such as hunting, fishing, and food gathering.”

Within each zone, the zoning ordinance will normally identify permitted uses and structures,
density and lot size requirements, and uses allowed with a conditional use permit. Conditional
use permits typically authorize uses that may be deemed compatible with permitted uses,
depending on the outcome of a careful, public, case-specific evaluation of influences upon
neighboring uses, public facilities, and the environment. By enlarging the availability of
conditional use permits, an Indian nation can introduce flexibility and public participation into the
zoning process. Tribes should also be aware, however, that the approval process for conditional
use permits could stimulate opposition by nearby occupants to uses that may have widespread
public value.

Institutional Arrangements for Applying and Enforcing Zoning Laws

Zoning decisions can be politically sensitive and volatile within the tribal community, as they
deeply affect the quality of reservation life and the ability of individuals to fulfill their desires
regarding particular land uses. Thus, in designing a zoning ordinance, an Indian nation will need
to consider which institutions should be involved in its administration and enforcement. Should
they be politically accountable, and if so, to whom? Should they be insulated from the most
vigorous political influences applied in individual cases? Should they possess planning expertise?
Should they operate publicly or behind closed doors?

The institutions most often employed in tribal zoning administration and enforcement are:

a planning department of the tribal government;
a committee of the tribal legislature or council;
a politically appointed zoning review board;

the tribal legislature or council itseif;

tribal court.

The planning department consists of specialists in land use planning and the environment. It is
normally responsible for public education and advice regarding the zoning laws, maintenance of
records, factual investigations related to permits and violations, and sometimes, decisions in the



first instance regarding permits. A committee of the tribal council or a politically appointed
zoning review board is typically available to insure review of planning department decisions in
the name of consistency and fidelity to the broad public interest. Sometimes, these agencies
assume responsibility for initial permitting decisions as well, providing public arenas where all
interested individuals and groups can air their concerns. Because of the inherently political
nature of zoning decisions, the tribal legislature or council is often available as an appeals
process of last resort. Finally, a tribal court may be used to review political decisions for
arbitrariness and to entertain enforcement or penalty actions when uses are commenced or
continued in violation of the zoning laws.

Some Indian nations prefer to decentralize their zoning process, just as states typically delegate
zoning authority to counties and municipalities. Thus, for example, the Navajo Nation Local
Governance Act specifies that political subdivisions known as Chapters may establish community
based land use plans, adopt their own zoning ordinances, and enforce those ordinances.

Limits on Tribal Zoning Powers

Zoning may run afoul of tribal constitutional requirements or the Indian Civil Rights Act of 1968
if it is undertaken arbitrarily; if it is carried out without adequate opportunities for affected
landowners, lessees or permit holders to be heard; or if it accomplishes a “taking” of private
property for a public use without just compensation. A zoning ordinance “takes” property only if
the ordinance prevents the property owner, lessee, or permit holder from making an
economically feasible use of that land.

Zoning ordinances can be designed to avoid these potential pitfalls. For example, provisions for
review of permit denials (in the tribal council or the tribal court) can help prevent arbitrary
decision-making. Likewise, the procedures for zoning board or tribal council hearings can be
crafted to insure adequate opportunities to be heard. Finally, ordinances can include provisions
for granting “variances,” or departures from established zoning designations, under
circumstances where the only permitted uses preclude any economically feasible use. For
instance, the Colville Land Use Ordinance allows for the granting of a variance where “the strict
enforcement of this [ordinance] would result in practical difficulties or unnecessary hardships for
the applicant and that, by granting the variance, the spirit of [this ordinance] will be cbserved,
public safety and welfare secured, and substantial justice done.”

When a regime of zoning is instituted, permitted uses may sometimes conflict with or impair
traditional uses. An Indian nation may choose to allow for public compensation for loss of such
uses, as the Navajo Nation has done.
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Navajo Nation Zoning Law

The Navajo Nation has recently abandoned its system of central responsibility for enacting and
enforcing zoning ordinances. The new system, adopted in 1998, devolves zoning authority onto
traditional political subdivisions, known as Chapters. The Nation sets minimum procedural,
community participation, and substantive requirements for Chapters to establish comprehensive
land use plans, and then defers to the Chapters with respect to adoption and enforcement of
zoning requirements.

Both the expanse and the traditional governing system of the Navajo Nation justify the more
decentralized system of zoning. The Navajo Nation has the largest land base of any Tribe in the
United States, with 16,224,896 acres (26,897 square miles), including the main reservation,
trust lands of the Eastern Navajo, and satellite reservations of Alamo, Canoncito, and Ramah.
Nearly all of the reservation is tribally owned, with the remainder allotted. Some of the tribal and
allotted lands are leased, for such purposes as mining, industrial parks, and commercial centers.
The reservation population is approximately 160,000, most of whom are tribal members.

The Navajo Nation territory encompasses parts of three different states (Arizona, New Mexico,
and Utah) and eleven different counties. The Hopi Reservation is also wholly encircled by the
Navajo Reservation. The Navajo Nation territory is relatively remote from urban settlement,
containing desert areas of spiritual significance and spectacular natural beauty. Because of this-
remoteness and the absence of non-Indian-owned land, the Navajos have been spared struggles
with state and iocal governments over zoning on the reservation.

The Navajo Nation enacted its current zoning laws in April 1998, as part of the Nation's Local
Governance Act. This Act was designed to decentralize much of Navajo governance, delegating
considerable authority to the approximately 110 separate Chapters. In the traditional Navajo
system of governance, the Chapters, not a centralized national government, exercised most
governing authority. Hence, the Local Governance Act was intended to return the Nation to a
more traditional form of organization.

According to the Local Governance Act, "Chapters may adopt ...[z]oning ordinances consistent
with the Chapter's community based land use plan.” (Section 102(E)(4)) Thus, before a Chapter
may enact a zoning ordinance, it must first adopt a comprehensive community based land use
plan. Under the Local Governance Act, the plan must be preceded by a process of educating the
community about the “concepts, needs, and process for planning and implementing a land use
plan.” (Section 2004(B)(1)) Other procedural provisions in the Local Governance Act operate to
insure that the Chapter's comprehensive plan reflects expert assessment of community
resources and the Chapter members' goals, priorities, and vision for the future of the
community. At a minimum, the comprehensive land use plan must include an open space plan, a
plan showing areas to be used for residential, commercial, industrial, and public purposes, a
thoroughfare plan, and a community facilities plan. Before it becomes effective, the
Transportation and Community Development Committee of the Navajo Nation Council must
approve the Chapter’s plan.

The Local Governance Act does not dictate the substantive terms of any Chapter's zoning
ordinances. It merely provides that if any permit that is granted destroys or diminishes the value
of any land for its customary use by any tribal member, the Chapter must compensate the
former Navajo user. Responsibility for enforcing the zoning ordinance rests with the Chapter.

To date, no Navajo Chapter has adopted a zoning ordinance. At least one Chapter, Kayenta, has
its enactment process underway.
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Chapter 7. Planning and Zoning

Subchapter 1. Navajo Planning and Development

s

SECTION

Board

1001-1006. [Repealed]

1051.

1052.
1053.
1054.

1101.

1102
1103.

1104.

1105.
1106.

1151.
1152

Subchapter3. Zoning

Preparation of ordinances
Approval and adoption
Enforcement and information
Amendments

Subchapter 5. Comprehensive Plan

Origin and purpose

Preparation of plan

Presentation of plan

Control by the Transportation and Community Develop-
ment Committee

Land use; variations

Applications for land use

Subchapter 7. Damages

Damages to improvements
Damages to intangible interests

Subchapter1. Navajo Planning and Development

Board

§§1001-1006. [Repealed]

HISTORY

) CAU-37-73, August 22, 1973.

? By CAU-37-73 the Navajo Nation Council merged the duties of the Navajo
Planning and Development Board with those given to the Economic Development
and Planning Committee, a standing committee of the Navajo Nation Council.
The functions of the Economic Development and Planning Committee were
redelegated to the Community Development Committee (now the Transportation
and Community Development Committee), the Economic Development Com-
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mittee and the Resources Committee. See 2 NNC §§420,721, and 691 respectively.
CD-68-89, December 15, 1989.

Subchapter3. Zoning

§ 1051. Preparation of ordinances

The Transportation and Community Development Committee is
authorized to adopt zoning ordinances for communities having an
adopted Comprehensive Community Plan where land for the commu-
nity as defined therein has been withdrawn.

HISTORY

(CS-76-65, September 1, 1965.

Revision note. The Advisory Committee is no longer a standing committee of
the Navajo Nation Council. The Transportation and Community Development
Committee has been delegated authority to review and approve comprehensive
community land use plans and zoning ordinances pursuant to 2 NNC §423(C)(2).

§ 1052. Approval and adoption

The Planning and Zoning Officer, Navajo Nation, shall cause to be
prepared proposed zoning ordinances for the communities. The pro-
posed ordinances shall require approval by the Transportation and
Community Development Committee before becoming effective.

HISTORY

CS-76-65, September 1, 1965.

Revision note. The Advisory Comnmittee is no longer a standing committee of
the Navajo Nation Council. The Transportation and Community Development
Committee has been delegated authority to review and approve comprehensive
cornmunity land use plans and zoning ordinances pursuant to 2 NNC §423(C)(2).
The Navajo Community Planning Board was repealed by CAU-37-73, August 22,
1973.

§ 1053. Enforcement and information

The Planning and Zoning Officer shall be responsible for the en-
forcement of all zoning ordinances adopted by the Transportation and
Community Development Committee. The Officer shall further pro-
vide and maintain a public information office relative to all matters
arising from adopted zoning ordinances.

HISTORY

CS-76-65, September 1, 1965.

Revision note. The Advisory Committee is no longer a standing committee of
the Navajo Nation Council. The Transportation and Community Development
Committee has been delegated authority to review and approve comprehensive
community land use plans and zoning ordinances pursuant to 2 NNC §423(C)(2).
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§ 1054. Amendments

All proposed amendments to zoning ordinances shall first be re-
viewed by the Local Planning Board, and shall require approval by the
Transportation and Community Development Committee before be-
coming effective.

HISTORY

CS-76-65, September 1, 1965.

Revision note. The Advisory Committee is no longer a standing committee of
the Navajo Nation Council. The Transportation and Community Development
Committee has been delegated authority to review and approve comprehensive
community land use plans and zoning ordinances pursuant to 2 NNC §423(C)(2).
The Navajo Community Planning Board was repealed by CAU-37-73, August 22,
1973.

Subchapter5s. Comprehensive Plan

§ 1101. Origin and purpose

The Chapter, at a meeting called for that purpose, shall formally
request of the Planning and Zoning Officer, Navajo Nation, the prepa-
ration of a Comprehensive Community Plan of the community. A
Comprehensive Community Plan will provide a means for the Chapter, \/
working with the Local Planning Board assisted by technical experts, to
make an assessment of the resources of the community and to develop
a plan and a program for providing the kind of environment needed
for improvement, growth and development of the community. Sucha
plan shall include, but not be limited to, the following:

A. An Open Space Plan which preserves for the people certain areas
to be retained in their natural state or developed for recreational
purposes.

B. A Land Use Plan which projects future community land needs,
showing by location and extent, areas to be used for residential, com-
mercial, industrial, and public purposes.

C. A Thoroughfare Plan which provides a system of and design
criteria for major streets, existing and proposed, distinguishing between
limited access, primary, and secondary thoroughfares, and relating
major thoroughfares to the road network and land use of the surround-
ing area.

D. A Community Facilities Plan which shows the location, type,
capacity, and area served, of present and projected or required commu-
nity facilities including, but not limited to, recreation areas, schools,
libraries, and other public buildings. It will also show related public
utilities and services and indicate how these services are associated with

future land use.
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HISTORY

CAU-72-65, August 31, 1965.

Note. The Transportation and Community Development Committee of the
Navajo Nation Council is authorized to review and approve comprehensive com-
munity land use plans and zoning ordinances, incdluding land withdrawals neces-
sary for the implementation of such land use plans. See 2 NNC §423(C)(2). The
Navajo Community Planning Board was repealed by CAU-37-73, August 22, 1973.

§ 1102. Preparation of plan

The Planning and Zoning Officer, Navajo Nation, shall prepare with
the assistance of appropriate technical staff of the Navajo Nation, the
Bureau of Indian Affairs, and the United States Public Health Service,
a Comprehensive Community Plan. The Planning and Zoning Officer
shall consult with the Chapter and the Local Planning Board during the
preparation of this plan for advice. He shall consult with the Transpor-
tation and Community Development Committee for advice during the
preparation of this plan and their written approval of the plan shall be
required before the same may be submitted to the Chapter for final
approval. The officer shall be responsible for the preparation of a proper
Comprehensive Community Plan to fit the needs of the community.

HISTORY

CAU-72-65, August 31, 1965.

Note. The Transportation and Community Development Committee of the
Navajo Nation Coundil is authorized to review and approve comprehensive com-
munity land use plans and zoning ordinances, including land withdrawals neces-
sary for the implementation of such land use plans. See 2 NNC §423(C)(2).

§ 1103. Presentation of plan

The Comprehensive Community Plan so prepared for a community
shall be presented to the Chapter at a duly called meeting for approval

HISTORY

CAU-72-65, August 31, 1965.

Note. The Transportation and Community Development Committee of the
Navajo Nation Council is authorized to review and approve comprehensive com-
munity land use plans and zoning ordinances, including land withdrawals neces-
sary for the implementation of such land use plans. See 2 NNC §423(C)(2).

$ 1104. Control by the Transportation and Community
Development Committee

The Comprehensive Community Plan, as approved by the local

Chapter, shall be presented to the Transportation and Community

Development Committee for adoption and withdrawal of the land for

the community as defined in the plan. The Transportation and Com-

munity Development Committee shall have full control and complete
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authority of land utilization of community withdrawn lands as defined
by the adopted Comprehensive Community Plan. No person shall, after
Transportation and Community Development Committee adoption of
the plan and withdrawal of the land for the community, as defined in
the plan, utilize any land therein without specific written approval of
the Transportation and Community Development Committee; pro-
vided that easements and rights-of-way may be granted as provided by
Navajo Nation law so long as same comply with the Comprehensive
Community Plan.

HISTORY

CAU-72-65, August 31, 1965.

Revision note. The Advisory Committee is no longer a standing committee of
the Navajo Nation Coundl. The Transportation and Community Development
Committee has been delegated authority to review and approve comprehensive
community land use plans and zoning ordinances pursuant to 2 NNC §423(C)(2).

§ 1105. Land use; variations

The utilization of all withdrawn lands of the community as defined
by the adopted Comprehensive Comrnunity Plan shall be in accordance
with the provisions of said plan; provided that variations thereunder
shall be permitted when approved by the Transportation and Commu-
nity Development Committee.

HISTORY

CAU-72-65, August 31, 1965.

Revision note. The Navajo Community Planning Board was repealed by CAU-
37-73, August 22, 1973. See 2 NNC §423(C){2) for the authority of the Transpor-
tation and Community Development Committee.

$§ 1106. Applications for land use

All applications for Transportation and Community Development
Commiittee consideration for utilization of lands within a community
to be developed under a Transportation and Community Development
Committee approved Comprehensive Community Plan and where
lands for the community, as defined in the plan have been withdrawn
by the Transportation and Community Development Committee shall
be reviewed expeditiously first by:

A. The Local Planning Board;

B. The Planning and Zoning Officer, Navajo Nation;

C. The Bureau of Indian Affairs;

D. The United States Public Health Service;

E. Department of Justice, Navajo Nation;

F. The President, Navajo Nation;

G. The Office of Legislative Counsel, Navajo Nation prior to being
submitted to the Transportation and Community Development Com-
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mittee, to insure conformance with the Comprehensive Community
Plan.

HISTORY

CS-74-65, September 1, 1965.

Revision note. By CF-8-82 the Navajo Tribal Legal Office was abolished and
the Department of Justice was established with the Attorney General given author-
ity over administrative and operating policies and supervisory control over the
Department. See 2 NNC §1961 et seq. The Navajo Tribal Legal Office was redesig-
nated the Tribal Legal Department by the 1978 Budget pages IX-1 and IX-12 and
was moved from 2 NNC §1101-1104 to 2 NNC §1991-1994. The Legislative
Secretary no longer exists in Navajo Nation government. The Office of Legislative
Counsel provides legal advice and legislative services to the Navajo Nation Council
and its standing committees. See 2 NNC §§960 et seq., 164(A)(5) specifically, and
164 et seq.

Subchapter 7. Damages

§ 1151. Damages to improvements

A. When in accomplishing the purpose of the Comprehensive Com-
munity Plan, the Navajo Nation disposes of land containing any im-
provement belonging to a person who will not donate the same whether
the disposition is made by surface lease, permit, consent to grant of
right-of-way or consent to commencement of construction on a pro-
posed right-of-way, or in any other manner that gives the grantee or
proposed grantee exclusive use of the surface of the land containing
such improvement, or authorizes the grantee or proposed grantee to
use the surface of the land in such manner that said improvement or
improvements must be removed, damaged, or destroyed, the Navajo
Nation will pay or require to be paid damages to the rightful claimant
of such improvement or improvements.

1. As used herein “improvement” means houses, hogans, sun-
shades, stables, storage sheds and dugouts, and sweathouses; sheep
and horse corrals, lamb pens, and fences lawfully maintained; irri-
gation ditches, dams, charcos, development work on springs, and
other water supply developments; any and all structures used for
lawful purposes and other things having economic value. Where any
improvement of a person is readily removable and he has an oppor-
tunity to remove the same, damages payable on account of said
improvement shall be limited to the reasonable cost of removal, if
any, even though the claimant thereof may have failed to remove
such improvement and it may have been destroyed or damaged in
the authorized course of use of the land on which it is located.

2. No damages shall be paid to any person for any improvement,
when such person at the time of building or acquiring said improve-
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‘ment knew or with reasonable diligence ought to have known that
the area in which it was located was proposed to be disposed of by
the Navajo Nation adversely to such person’s interest.

B. Upon adverse disposition by the Navajo Nation of a person’s
lawful interest, the President of the Navajo Nation shall cause to be
prepared an appraisal of the improvements for which the person is
entitled to compensation as hereinabove provided. The President of the
Navajo Nation or his authorized representative shall negotiate with the
person for settlement of his claim for payment of the value of the
improvement or the reasonable cost of its removal. If a settlement
satisfactory to the President of the Navajo Nation or his authorized
representative and the person is reached, the proposed agreement shall
be submitted to the Transportation and Community Development
Committee for approval, and authorization to pay the claim if appro-
priate.

C. Ifa settlement satisfactory to the President of the Navajo Nation
or his authorized representative and the person cannot be reached, the
President of the Navajo Nation shall appoint a negotiating committee
with representation from the following to make a settlement of the
claim:

1. Local Planning Board
2. Resources Committee, Navajo Nation Council
3. Land Administration Department, Navajo Nation.

D. If a settlement satisfactory to the negotiating committee and the
person cannot be reached, the claim will be referred to the Transporta-
tion and Community Development Committee for review and further
directions in accordance with appropriate laws of the Navajo Nation.

HISTORY

CS-78-63, September 2, 1965.

Revision note. In subsection (B) the words “and the person” were added after
“representative” for clarity. Land Administration Department was added in place
of Land Investigation Department as that is the successor agency. The Navajo
Community Planning Board was repealed by CAU-37-73, August 22, 1973, See 2
NNC §420 et seq. for the Transportation and Community Development Commit-
tee’s authority. '

§ 1152. Damages to intangible interests

When in accomplishing the purpose of the Comprehensive Com-
munity Plan, the Navajo Nation as a result of the granting of any lease
or permit embracing Navajo Nation land, or of granting permission by
the Navajo Nation for the use of Navajo Nation land, or as a result of
the use of Navajo Nation land under such lease, permit or permission,
the value of any part of such land for its customary use by a person
formerly lawfully using the same is destroyed or diminished, the Navajo
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Nation will compensate or cause to be compensated the former user in
the manner hereinafter specified.

A. When the livelihood of the former Navajo Indian user is gravely
affected by the new use, such user shall have first priority in resettling
on other lands acquired by the Navajo Nation, except the area acquired
pursuant to the Act of Septernber 2, 1958 (72 Stat. 1686); and the Nation
shall pay the expense of removing said person, his family, and property
to any new land made available for his use, and such shall constitute
full compensation to such Navajo.

B. 1. Inallother casesinvolving damages under this paragraph, the
amount thereof shall be fixed and determined in the manner specified
in §1151(A)(1) of this subchapter.

2. If a settlement satisfactory to the President of the Navajo
Nation or his authorized representative and the person cannot be
reached, settlement will be made as specified under §1151(A)(2) and
(B) of this subchapter.

C. Where, through reseeding, irrigation or otherwise, the remaining
land in the customary use area of any individual damaged by adverse
disposition of Navajo Nation land is within a reasonable time made able
to provide the same economic return as his former entire customary
use area, no damages shall be payable to such person, except for the
period, if any, between adverse disposition of land in the customary use
area and the time when the productivity of the remaining land achieves
equality with the entire former customary use area.

D. Only lawful and authorized use shall be compensated under this
section. Thus, no person shall be compensated for loss of use of land
for grazing animals in excess of his permitted number, or without a
permit.

E. Every person otherwise entitled to damnages under subsection (B)
of this section shall not be entitled to receive any payment thereof until
he has surrendered for cancellation his grazing permit as to all animal
units in excess of the carrying capacity of the land remaining in his
customary use area. Persons so surrendering their grazing permits shall
be entitled to an immediate appropriate lump sum payment for each
sheep unit cancelled.

HISTORY
CS5-78-65, September 2, 1965.
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Subchapter1. Generally

§ 1. Statement of policy

Political, social, educational, and recreational activities of the local
community shall be centered in the chapter houses and community
centers. A more direct relationship of the local community to the
Navajo Nation Council shall be fostered as recommended in Resolution
C]-20-55. In order to achieve community development, chapter houses
and community centers shall be used for a variety of purposes such as
adult education, health clinics, recreation, social activities, laundry,
bathing, sewing, and meetings.

HISTORY
ACJ-40-57, June 21, 1957.
CF-35-57, February 15, 1957.
CROSS REFERENCES
Community Centers, see 5 NNC §1201 et seq.

§ 2. Community participation

In order to develop a feeling of self-reliance, responsibility, and pride
in each local community, a program of community organization and
planning shall be conducted in each community to achieve the follow-
ing objectives:

A. To explain the plan and aims for the Navajo Nation construction
of community buildings and the role of the local community in rela-
tionship to the over-all program.

B. To allow each community to participate in developing a planned
program for using the new facilities and to select the type of building
and its location.

C. To develop a custodial responsibility in the community so that
the building and its equipment will be properly maintained.

D. To encourage the community to contribute labor, materials,
equipment or ideas in the construction of the building, and thereby to
maximize the feeling of community ownership and responsibility for
the chapter house or community center.

E. To develop an attitude of readiness in the community to utilize
the facilities to achieve a more wholesome community life and to
encourage continuing participation in programs of community devel-
opment.

HISTORY
ACI-40-37, June 21, 1957,

v
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§ 3. Community development program and activities; conferences;
assistance

A. The Division of Community Development is authorized to hold
conterences in which chapter officers of different chapters get together
to discuss community development program and chapter activities.

B. The President of the Navajo Nation and the Division of Commu-
nity Development are authorized and directed to develop programs to
assist chapters and community centers to operate, utilize, and maintain
the facilities authorized herein.

HISTORY
ACJ-78-38, July 10, 1938.
CM-46-57, May 14, 1957.
Revision note. The words “Division of Community Development” replaces
previous references to the “Community Development Department”.

$ 4. Community planning

A. The Transportation and Community Development Committee
of the Navajo Nation Council is declared to be the body responsible for
developing, coordinating and approving comprehensive community
improvement plans for the communities under the jurisdiction of the
Navajo Nation.

B. Comprehensive community improvement plans shall include a
land use plan, a major thoroughfare plan, a community facilities plan,
zoning plans, subdivision regulations and public improvement pro-
grams.

C. The Transportation and Community Development Committee
shall call upon all necessary and available technical assistance from
Navajo Nation staff, the Bureau of Indian Affairs, the Public Health
Service and ather agencies to assist in the development of comprehen-
sive community plans. The Navajo Nation President is authorized to
appoint an emplovee of the Navajo Nation to coordinate the technical
assistance. ’

D. No community plan shall be adopted unless it has been approved
bv a duly called meeting of the Chapter organization in which the
community is located. Every effort will be made to involve persons
living in the communities concerned to participate in the planning
process.

E. The Navajo Nation President is authorized to sign on behalf of
the Navajo Nation a workable program for community improvement,
for submission to the Housing and Home Finance Agency.

HISTORY
ACMY 72-63, May 2, 1963.
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Revision note. Previous references to the “Advisory Commitice™ have heen
replaced by the “Fransportation and Community Development Committee”. See
2 NNC §4020 ¢f seqp.

§ 5. Codereview

A. The Transportation and Community Development Commiitice
of the Navajo Nation Council is declared to be the body responsible for
reviewing cades and recommending the same for adoption or amend-
ment 1o the Navajo Nation Council.

B. Codes subject 1o review by the Transportation and Community
Devetopment Committee shall inchude building code, clectricat code,
plumbing code, housing cade, sanitation code, zoning code.

HISTORY

CN-93-08, November 18, 1Y6K.

C8:75-65, Septembwer 1, 1965,

ACMY-72-63, May 2, 1963,

Revision note. Previvus references to the "Advisary Committec” have been
replaced by the “Fransportation and Community Development Committee ™, See
2 NNC 6420 et seq..

Note. Regarding the compilation ad codification of Navaie Nation laws, sec
the authority of the Office of Legistative Connsel (2 NNC §96401)) and the Fihics
and Rules Commitice of the Navajo Nation  ouncl (2 NNC SR 3(D(4)).

§ 6. Code Advisory Committee

To assist the Transportation and Community Development Com
mittee of the Navajo Nation Council in discharging its responsibility
for cade review, there is ereated a Code Advisory Commitiee consisting
of a representative of the Navajo Nation appoinicd by the President of
the Navajo Nation; the General Manager of the Navajo ‘Pribal Lhility
Authority; the Head of the Design and Engincering Services Depant
ment, Navajo Nation; Chiel Sanitary Engineer, Public Health Service
Maintenance Engincer, Burcau of Indian Affairs, and such other per
sons as the President ol the Navajo Nation may lrom time ta time
designate.

INSTORY

AUMY 72 63, May 2, 190,

Revision note. Slightly rewarded lor purposes of statutory form,

Natc. For the aathority of the Transporiation and C onmimuamity i levciopiem
Committee, see 2 NNC 20 ¢f seq. Regarding the compilation and codifictnn ot
Navajo Nation Laws, see the authority of the Oftice of §egishative Counsed (2 NN
ST and the Fthics and Rules Committiee of the Navajo Nation ¢ onned 02
NNC ARV NG
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§ 7. Participation under Economic Opportunity Act of 1964

A. The President of the Navajo Nation, the Navajo Nation Council
and the Exccutive Slaff are authorized and directed 10 assist in imple-
menting programs under Titles 1- V1 of the Economic Opportunity Act
of 1964, which arc beneficial to the Navajo Nation and the Navajo
People. The President of the Navajo Nation and the Navajo Nation
Council arc further authorized to exccute on behalf of the Navajo
Nation all nccessary documents 1o accomplish the purposes of this
section,

B. The appropriate committees of the Navajo Nation Council are
authorized to approve general policies, plans of operation, and pro-
grams which are beneficial 1o the Navajo Nation and Navajo People
under Titles 1-VI of the Economic Opportunity Act of 1964.

C. The appropriate connmittees of the Navajo Nation Council, in
conjunction with the Budget and Finance Commitice of the Navajo
Nation Council, shall make recommendations to the Navajo Nation
Council for any appropriations of Navajo Nation funds which may be
necessary (o accomplish the purposes of this section.

HISTORY

CIA 6 05, lanuary 11, 1965,

CN S nd.

Note, Pursuant to 2 NNC Subchapter Y, ef seqp., various Standing Commitiees
ol the Navajo Nation Coundil have policy, oversight, aud certain delegated authori -

ties and duaties telateed 1o plans of operation and programs of the Navajo Nation
povernment. See gencrally CH 68-89, December 15, 1989,

Subchapter 3. Chapter Houses

§ 41, Eligibility

Fach Chapter organization officially recognized under the provisions
ol 2 NNC §§4001 and 4006 shall be cligible for the construction or
mprovement of a community Chapter | louse 1o meet its requirements
in accordance with the standards hereinalter set forth in this subchagpter.

IUSTORY

ACEN Q1 05, June 21, 1965,

CH 70 02, December 4, 1962,

ACMY 76 61, May 12, 1961.

ACAP 6E 60, April 29, 1960,

N 2K S8,

[ IRV

AU i 77,



.. .
vy e .
BRI ATy ]

[T R YN
NRYIRNYRLR]

(ITH

$ 42. Location;
cation; final approval; standards for selection

A. Final
: approval for tl i
. o A he local
granted in its di . ation of cach Ch
s discret T apter H :
ion by the Transportation n_z__m.:::%:mw m”r___ be
/ unity Devel-

C—::Q—_ Commnittee of the Z-_<N_= Nation Cou l.
nc

B. EFach ‘—u. § ¢ lotlowin TId
Chapter n__m-__ —.:u uided the follow criteria t
§ B —uv. | g Crl
ih the

sclecting of t} i
he location of :
anew Chapter 11
ouse:

1. The s tte sh —_ alcd § i v { y ¢ the
hall be loc ned tw mven scrve tl
il SO :~ Al i ill C nicnt!

cndire community.

2. The s sha T0SCN gIving cons ration {o C B
sitle all be
cl 1 BIVING cons ideration to tl
1c road

network of the community

3. ‘The Chapter building m_-.___ be tocated near a developed source
P b evel }

of water. T
. The develo
o er. Th _:nnc._n..__:n:m of an adequate source of waler i
L ocation of t) ildi e sl
all instances pr e buil i
. Aﬂ __:m e e a3 00 o ding. In no instance shall
. ‘The Chapicer builds :
: Ern_.eﬁ._q _zq.““_.___“-__:_x shall be near power, il availabl
. ssible, the site shy facent 103 school
ol sile shall be adjacent to a sc
substation o i i e e
attention may be r :.::..q service facility, in :2_2. tl 4= ..._.n__:.F.
y be provided by someone livin | i costedial
ﬁ near .
, s
\N“ AP 6E 60, Apiil 29, 19060, R
“. ._‘;. 57, Janary 8, 1957
cvision note. revi re
el by et :....“_:._”. reference 1o the "Advisory Committ !
! atin X i \ , ¥
R A, ation and Community Development Comi _._._,_ R
K witlee™. See 2

§ 43. Plans

N ch new Chapter House sh i
v ach ne pler se shall be built from archite i
S::m:.:“._.:.h».”.____“”p_“.ﬂ_.“‘”.m_:.___ r._,.z._,ﬁ. onc ol mnﬁ.:_w ___‘”””_._.__,“._____M._“:,
Viouslyapprovad by the d L..Z::....::.:.:; Community Develo :__ J
e e _A ation :d:_:: and such plan may | .. ' _..,.:_
Py the y only as to materials, appearance and :?ﬂ.“ <.:_.2_
B, Renovati i -
e h“__1,_.__”"_:..”,__.___‘...1__:._:w.,,:_n:_ :.‘.nim::nA..__.;.__n.« Houses shalll
i ...._ _‘._._:f or i relatively uncom .:. ,_.“ __._ N
prepared by the Design and _.,.:x::.p_.:_._w_. ..:.E.f::
2 Seiviees

Depart
ment, as may | ..
' ...:., .,.
nomival. y be administratively determine

ddcasible wnd coo

AUIA LE 67 Laary 31 1967 e
.:.: s an, October 19, H906

BT ..:_ 1o 62, August 22, 1902

ACO 1 60, Odaber 27 _.::.
ACAP 6 an Apod 29 _:.:: _
ACL IO ST Jane 2, _,‘.,:4 .

!it

Ch. 1 COMMUNITY DEVELOPMENT T6 § 46

clerence o the “ Advisory Conmittee” has been re-

Revision note. Previous 1
and Communily Pevelopment Committee”. Sec 2

placed by the “pransporiation

NN §420 ef e
Nate. By GSt 10-60-91 the Government Services Committee adopted a Plan of

Qperation for the Division of Community Development which includes a Desigh
and Engineering Services depariment whase director provides architectural and

engineering services to chapters.

§ 44. >_._._._a=.._o=w\0n=n;=<

Applications for the construction of jmprovement of Chapter facili-
ties shall he presented 10 \he President of the Navajo Nation for review
by the Lxecutive Stath. “I'he Exccutive Director, Division of Communily
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§ 45. Form

Applications for conununity ¢
+ shall be cubmitted on form “Application for Construction
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by the Navajo Nation Council delegate cerving the Chapter area, the
President and secretary of the Chapter organization and
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4. General accultyration and educational level of the conumu-
nity.

S. Actual need of the community for the facilities requested,

6. Comparison of requested facilitics with facilities granted other
communities similarly situated.

7. Kind, type and probable difficulty of operating and maintain-
ing wility equipment.

8. Reasonableness of request.

9. Comparative costs as related to budgeted funds.

10 Ability and plans of community to provide operating costs in
full.

11. Ability and pians of community to provide total maintenance
or to pay one-halfmaintenance costs of a Navajo Nation mobile unit.

12. Current financial status of requesting Chapter,

13. Acceptance of agreement to operate and maintain buikling

14. Type of Chapter 1louse selected and suitability to the
community,

B. Alter review of each request for construction of a Chapter House,
the Transportation and Community Development Committee shall
render its decision. 1f the decision is aftirmative, the construction shall
be authorized by appropriate resolution. If the decision is adverse the
Divector, Division of Community Development, shall immediately so
inform the requesting Chapter organization with a full statement of the
reasons for denial of the request and suggestions for remedial action.

C. The Transportation and Community Development Conumnittee
shall consider all requests for renovation, remadeling and major repair
of existing Chapter Houses on the basis of applicable items listed undes
subscection (A) of this scction and shall render its decision under the
terms of subsection (B) of this section.

HISTORY

ACAEF 6) 61, Apnt 29, 1960,

Revision note. By GSCO-H0 91 the Government Services Commitiee of the
Navajo Nation Council adopted a Plan of Operation fag the Division of Commu
nity Develupment which plan stares in peetinem part the Division bias as a prpose
“10 administer, plan, granage amd monitor esouraes lor commmmities and theiy
wicmbers which will foster amd suppont housing inlrastraciie, public fa
Previous relerences (o the "Advisary Co
neporlation and Community Develapment $ommibtee

SSee INNE R

§ 47. Force account; cmployment of workers

A The construction, renovation, and improvement of Chaprer
Houses shalt be done on Jorce account by the Design and Fogineering
Services Pepartment.

Ch ! COMMUNITY DEVELOPMENT Te § 49

B. Preferential employment of lacal qualified workers shail be pro-
vided for in the construction, renovation and improvement of Chapter
Houscs, however, in the absence thercof, the Design and Enginecring
Services Department in cooperation with the Employment and Person-
nel Department shall eimploy non-local qualified workers to the extent
required to mect budgetary and time schedules.

C. "Toachicve cconomical results, the Design and Engineering Serv-
ices Department is instructed to disregard external and community
interference or pressure to hire ungualified or unnecessary members or
warkers.

0. Each Chapter House project shall be under the supervision of a
foreman and one leadman.

L. Local available labor shall he rotated on 10 work-day shifts.

HESTORY
ACAP-01 6B, April 29, 1960,
Revision note. Previous references to the “Design and Construction Pepart-
ment” have been replaced by the "Design and Enginecring Services Department ™.
1he wording of subsection (B) was slightly reworded and reorganized for furm and

§ 48. Operation

A. Responsibility for the operation of all Chapier Houses rests solely
with the Chapter organization. This includes all operating costs, il any,
for fueh, water, sewage disposal, power and carctaker service.

B, Fhe commmunity is required to comtribute or 1o carn through its
program plan sufficient income to provide for operating costs of con-
ducting its mectings, programs and Chapter building operation. This
is a condition of the Navajo Nation grant {or construction.

C. The community is expected to fully provide tor the ceanliness
and ordertiness of the building and adjacent premises.

HISTORY
ACALE ot o8, Apal 29, 1960

§ 19. Maintenance

A, The policy of the Navajo Nation Coundilin providing comnma
nities with chapter honse Ladilities requires the chapters o maintain
these buikdings in operable condition and in good repair,

3. Because many chaplers are experiencing mdintenance problems
due 1o dack of trained local manpower and shortage of available funds,
skitled chapter house maintenance crew of two men and a mobile
cquipment and supply truck stall be made available to serve the chapter

arganizations.
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C. Service of this mobile unit may be had by chapters on request.
‘I'he Navajo Nation be shall pay one-half of the actual cost of personne!
time, materials and travel and chapters will he bitled for one-half the
cost. Such maintenance bill shall be settled in full in cach instance before
the next request for service is honored.

D. Any required additional common labor shatl be hired locally and
the chapter shalt be hifted onc-half the cost as provided in subsection
() of this scction.

Hisrony

ACAT 61 60, Apni 29, 1900

§ 50. Program development

“The President of the Navajo Nation and the Division of Connmunity
Development together with the several related standing commitices ol
the Navajo Nation Council shall assistthe chapters o develop prograims
te and maintain their chapter lacilitics.

1o utilize, ope
NISTORY
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Colville Land Use Ordinance

Enacted in 1996, the Colville Land Use Ordinance regulates a large land base of 1,400,000 acres
in northeastern Washington, about 100 miles northwest of Spokane. Notwithstanding the
General Allotment Act, the vast majority of the Colville Reservation is collectively owned, with a
relatively small amount having been allotted to individual tribal members. The landscape is quite
diverse, encompassing forestlands (nearly half the Reservation territory), range lands,
farmlands, lakes, and streams. The Columbia and Okanogan Rivers border the reservation's east,
south, and west sides; and Grand Coulee Dam, located on the reservation, creates a large
artificial lake used for recreation. Tribal lumber mills, meatpacking plant, casino, and
construction company, along with several retail/commercial centers, constitute the primary non-
residential development. Thirteen different tribes have been brought together to form the
Confederated Tribes of the Colville Reservation, and the total reservation population is
approximately 7,000, most of whom are tribal members.

In a concise statement of purpose, the Colvilie Land Use Ordinance provides that the Tribes seek
"to preserve and protect the political integrity, the economic survival, and the health and welfare
of the present and future members of the Confederated Tribes of the Colville Reservation, to
exercise the Tribes' powers of self-government and seif determination over all lands of the
Colville Indian Reservation; and, to implement the Tribes' Comprehensive Land Use Policy
Guidelines.” (Section 4-3-3(b)) Interestingly, there is no specific mention of natural resource
conservation or cultural protection.

The Colville Land Use Ordinance asserts jurisdiction over "all lands of the Colville Indian
Reservation notwithstanding the issuance of any patent,” as well as over "all persons residing or
found within the exterior boundaries of the Reservation, or having title or use or possessory
interests to lands of the Reservation.” (Section 4-3-3(c)) As the statement of purpose above
suggests, affirming the Tribes' powers of self-determination and insuring the Tribes' political
integrity was a primary objective of the Land Use Ordinance. Although two Washington counties
overlap the Colville Reservation and there is some non-Indian-owned land, the Tribes have
determined that the Supreme Court's Brendale decision does not preclude their broad
jurisdictional claims. In 1998, for example, the Tribe initiated a proceeding in tribal court to halt
a non-Indian landowner from proceeding with a subdivision that had received county approval.

The specification of districts and uses in the Colville Land Use Ordinance is at a mid-level of
detail and rigidity. A system of special use permits, conditional use permits, and variances
introduces flexibility under circumstances where the purposes of the zoning laws would not be
thwarted or where special hardship exists. As in the Menominee Tribal Zoning ordinance,
conditional uses are specified separately for each zone, as are dimensional requirements. But
whereas the Menominee ordinance also lists the accessory uses permitted for each zone, the
Colville ordinance merely indicates that "customary" accessory uses are allowed for each
permitted use. Special uses (including mining and land fills) are not associated with any
particular zone, and may be approved on a case-by-case basis for any district where they are not
specifically prohibited.

The enumerated zones and permitted uses under the Colville Land Use Ordinance are as follows:

= Residential, where single family dwellings and mobile homes, multiple family dwellings,
public parks, and playgrounds are the only permitted uses;

= Commercial, where retail, professional, service, religious, and recreational uses are
permitted;



* Rural, where agricultural, grazing, home occupations, kennels, single family dwellings, public
parks, playgrounds, planned residential developments, and truck gardening and stands are
the onily permitted uses;

= Forestry, where forestry, grazing, fish and game management, agriculture, greenhouses and
nurseries, and single family dwellings associated with forest production are permitted;

= Game Reserve, where only grazing, harvesting of wild crops, selective timber production,
recreation, hunting, fishing, and trapping by tribal members, and wildlife preserves are the
only permitted uses;

= Industrial, where a variety of specified manufacturing, service, forestry, agriculture, and
service facilities are permitted;

»  Wilderness, where recreational and educational uses are the only ones permitted, and
special, strict prohibitions on development, mining, forestry, and grazing apply;

»  Special District, where all existing uses are frozen, and conditional use permits are required
for any and all uses, because the areas have experienced the greatest development, have
the greatest amount of inconsistent adjacent uses, and "are expected to have the largest
amount of future growth."

Even though the Colville Land Use Ordinance does not emphasize natural resource and cuitural
protection in its statement of purposes, the particular districts identified in the ordinance,
especially the Wilderness and Game Reserve Zones, provide considerable flexibility to achieve
those objectives.

The Colville Land Use Ordinance relies on a Planning Department, its administrative head, the
Planning Director, and a Land Use Review Board for most administration and enforcement. The
Planning Director has authority to approve conditional use permits or to determine that a
proposed use will have adverse impact on environmental or cultural resources and should be
referred to the Land Use Review Board. This Board, appointed for three-year terms by the
Colville Business Council, consists of seven reservation residents, two of whom must be non-
Indians. Members may be excused from voting by a majority of the remaining members if they
have a conflict of interest, as specified in the Ordinance. (Section 4-3-80(d)(3)) The
responsibilities of the Land Use Review Board include resolving appeals from decisions of the
Planning administrator, and deciding whether to grant applications for special-use permits,
variances, and conditional uses. Public hearings are required before the Land Use Review Board
renders its decisions, and permits may be denied on the basis that the proposed development
will likely have adverse effects on environmental or cultural resources.

The Colville Business Council has power to revise the Zoning Map, resolve rezone applications,
and approve or disapprove special-use permits. All special-use permit decisions by the Land Use
Review Board must be submitted to the Business Council for final determination. Final decisions
of the Land Use Review Board and of the Business Council are subject to review by the Colville
Tribal Court.

No development, sale, or other transfer of property on the Colville Reservation may take place
unless a proper zoning permit has been issued. Initial responsibility for investigating violations
rests with the Planning Department staff. The Ordinance specifies civil penalties

for violations of its requirements, as well as equitable actions.
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10-3-1 General
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10-3-3 Indian Preference

10-3-4 Indian Preference in the Award of Contracts and Subcontracts

10-3-5 Preference Not Feasible

10-3-6 Other Preference Provisions

10-3-7 Review Procedures for Complaints Alleging Inadequate or Inappropriate Provision of Preference

10-3-8 Sanctions

RULES OF PROCEDURE, AMENDMENT, AND CODIFICATION
OLD V. NEW CODE CONVERSION CHART

CONVERSION CHART (CRIMINAL CODE)

CHAPTER 4-3 LAND USE AND DEVELOPMENT
GENERAL PROVISIONS
4-3-1 TITLE
This Ordinance shall be known as and may be referred to as the "Colville Land Use and Development Chapter.”
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4-3-2 AUTHORITY

The Colville Land Use and Development Chapter is enacted by the Colville Business Council pursuant to its general
duty and authority under Article V of the Constitution to exercise the governmental and proprietary powers of the
Confederated Tribes of the Colville Reservation; to protect and preserve tribal property, wildlife, and natural
resources; to cultivate and preserve Indian culture; and, to protect the health, welfare, and security of the
Confederated Tribes of the Colville Reservation, its members, and the interests of all those individuals residing or
owning property on the Colville Indian Reservation.

4-3-3 LEGISLATIVE INTENT

(a) The legislative intent of the Colville Business Council in adopting this Chapter is to preserve and protect the
political integrity, the economic survival, and the health and welfare of the present and future members of the
Confederated Tribes of the Colville Reservation, to exercise the Tribes' powers of self government and self
determination over all lands of the Colville Indian Reservation; and, to implement the Tribes' Comprehensive Land
Use Policy Guidelines.

(b) It is the intention of the Colville Business Council that this Chapter implement the planning policies adopted by
the Council for the Confederated Tribes and the Colville Indian Reservation, as reflected in the land-use plan and
other planning documents. While the Business Council affirms its commitment that this Chapter and any
amendment to it be in conformity with adopted planning policies, the Council hereby expresses its intent that neither
this Chapter nor any amendment to it may be challenged on the basis of any alleged non-conformity with any
planning document. ,

© The Colville Land Use and Development Chapter shall apply to all lands of the Colville Indian Reservation
notwithstanding the issuance of any patent. The provisions shall apply to and shall'bind all persons résiding or found
within the exterior boundaries of the Reservation, or having title or use or possessory interests to lands of the
Reservation.

4-5-4 NO USE OR SALE OF LAND OR BUILDINGS EXCEPT IN CONFORMITY WITH THIS TITLE -
ALLOWED.

(a) Subject to the Subchapter on Non-Conformities under this Chapter no person may use, occupy, or sell any land
or buildings or authorize or permit the use, occupancy, or sale of land or buildings under his control except in
accordance with all of the applicable provisions of this Chapter.

(b) For purpose of this section, the “use” or "occupancy" of a building or land relates to anything and everything that
is done to, on or in that building or land.

© Nothing herein shall prohtbit the acquisition of land by the Colville Tribes pursuant to the tribal land acquisition
policy.

4-3-5FEES

(2) Reasonable fees sufficient to cover the costs of administration, inspection, publication of notice, and similar
matters may be charged to applicants for zoning, conditional-use or special-use permits, subdivision plat approval,
zoning amendments, variances and other administrative relief. The amount of fees charged shall be as set forth by
resolution of the Colville Business Council upon recommendation by the Planning Department.

(b) Fees established in accordance with section 4-3-5 shall be paid upon submission of a signed application or notice
of appeal.

4-3-6 COMPUTATION OF TIME

(a) Unless otherwise specifically provided, the time within which an act is to be done shall be computed by
excluding the first and including the last day. If the last day is a Saturday, Sunday, or legal holiday, that day shall be
excluded. When the period of time is less than seven (7) days, intermediate Saturdays, Sundays, and holidays shall
be excluded.

(b) Unless otherwise specifically provided, whenever a person has the right or is required to do some act within a
prescribed period after the service of a notice or other paper upon him and the notice or paper is served by mail,
three days shall be added to the prescribed period.

4-3-7 MISCELLANEOQUS

(a) Words used or defined in one tense or form in this Chapter shall include other tenses and derivative forms.

(b) Words used in the singular in this Chapter include the plural and words used in the plural include the singular.

© As used in this Chapter, words importing the masculine gender include the feminine and neuter.

(d) In case of any difference of meaning or implication between the text of this Chapter and any caption, illustration,
or table, the text shall control.

4-3-8 ZONING MAPS
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(a) A Zoning Map adopted by reference in section 4-3-8(b) or any amendment thereto shall be prepared by authority
of the Colville Business Council. A certified print of the adopted map or subsequent map amendment shall be
maintained without change in the Planning Department of the Confederated Tribes as long as this Chapter remains

in effect.

(b) The boundary for each zone listed in this Chapter is indicated on the Colville Reservation Zoning Map of 1991

established by the Colville Business Council and is hereby adopted by reference.

4-3-9 SUPERIORITY OF CHAPTER

Whenever any laws enacted by any city, municipality, state government or any agencies thereof are found to be in

conflict with the provisions of this Chapter, the provisions of this Chapter shall control and supersede all such laws.

This Chapter shall supersede the Colville Interim Land Use and Development Ordinance adopted by the Business

Council in 1978. Other tribal codes and ordinances not specifically repealed in this Chapter shall be construed

consistent with the terms and purposes of this Chapter.

4-3-10 SEVERABILITY

The provisions of this Chapter are severable. Should any section or provision of this Chapter be declared

unconstitutional or otherwise invalid by any court of competent jurisdiction in a valid judgment or decree, such

~ determination shall not affect the validity of the Chapter as a whole, or any part thereof, other than the specific part
declared to be unconstitutional or invalid.

DEFINITIONS

Unless otherwise specifically provided or unless clearly required by the context, the following words and phrases as
defined in this section shall have the meaning indicated when used in this Chapter and shall be noted with a shaded

background:
Abutting: Having a common border with, or being separated from such common border by, an alley or
= easement.
ccess: A means of vehicular approach or entry to or exit from property

Accessory Building
or Use:

A building or use which: (1) is subordinate to and serves a principal building or principal use;
(2) is subordinate in area, extent, or purpose to the principal building or principal use served;
(3) contributes to the comfort, convenience, or necessity of occupants of the principal building
or principal use; and (4) is located on the same zoning lot as the principal building or
principal use. Examples of accessory uses are private garages, storage sheds, play houses, and
swimming pools.

|Adjacent Property

[Those parcels of property with a boundary line nearer than 300 feet to the subject property in
the residential, rural, industrial and commercial zones, and 1,320 feet in game reserves,
forestry and agricultural zones.

A gricultural Use:

JActivities related to the growing and harvesting of food, feed, other crops, and animals.

A dwelling unit contained in a building comprising more than three (3) dwelling units, each of

A partment: which has an entrance to a hallway or balcony in common with at least one (1) other dwelling
unit.
lArterial/Collector  [Roadways which primarily serve local neighborhood residences or businesses with through
Streets: traffic to other neighborhoods or streets.
t\nn area established to protect one type of land use from the undesirable characteristics of
other. Usually applied between industrial and residential zones with the requirement being
Buffer/Bufferyard: fthat the industrial zone must provide a buffer strip between its boundaries and that of the
residential zone. The purpose is to screen any potential objectionable features resulting from
the more intensive utilization of land from neighboring, less-intensive use areas.
Building: Any structure used or intended for supporting or sheltering any use or occupancy. Where
> independent units with separate entrances are divided by party walls, each unit is a building.
[Building A line on the lot, generally parallel to a lot line or right-of-way, located a sufficient distance
line/Setback: therefrom to provide the minimum yards required by this Chapter.

Bureau of Indian
A ffairs:

That division of the United States Department of Interior charged with trust responsibiiity of
the lands and resources of the Colville Confederated Tribes and the Colville Indian
Reservation.

(Camper:

A self-propelled vehicle designed for temporary human habitation or which provides
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accessory facilities for overnight camping; also known as a recreational vehicle.

Campgrounds: Sites where tent or trailer camping is allowed but water and power are not provided.
Comprehensive A composite of the Land Use Policy Guide of the Confederated Tribes of the Colville

and Use Palicy Reservation, all accompanying maps, charts and explanatory material adopted by the Colvitle
Guide: Business Council, and all amendments, thereto.

Conditional-Use
[Permit:

A permit issued by the Land Use Review Board that authorizes the recipient to make use of
property in accordance with the requirements of this Chapter as well as any additional
requirements imposed by the Review Board.

ICouncil or Colville
Business Council:

he governing body of the Colville Indian Reservation and Colvme Confederated Tribes;

d, the governmental body that approves, conditions or disapproves "special use" permits
hnder this Chapter.

Dedication: [The transfer of property interest from private to public ownership for a public purpose.
Density: The per capita r'atio of persons or family residential units per fixed measure of property; e.g.
four single family residences per acre.
Any person including but not be limited to the legal or beneficial owner(s) of a lot or parcel of
IDeveloper: land (including the holder of an option or contract to purchase), who is responsible for any

undertaking that requires a zoning permit, conditional-use permit or a sign permit.

iDevelopment:

[The division of a parcel of land into two (2) or more parcels; the construction, reconstruction,
conversion, structural alteration, relocation, or enlargement of any buildings; any use or
change in use of any buildings or land; any extension of any use of land or any clearing,
igrading, or other movement of land, for which permission may be required pursuant to this
Chapter.

District Boundaries:

hose divisions of property by which the various zoning classifications (residential,
commercial, industrial, etc.) of land uses are defined. District boundaries shall be displayed on
the official zoning map.

welling:

[Any building or portion thereof which is designated or used for residential purposes.

IDwelling Unit:

An enclosure containing sleeping, kitchen and bathroom facilities designed for and used or
held ready for use as a permanent residence by one family.

[Fasement:

A Tight to use some part of the property of another for a particular purpose, such as for a
idriveway or for installing and maintaining a water line.

{Exterior Storage:

Outdoor storage of fuel, raw materials, products, and equipment. In the case of lumberyards,
exterior storage includes all impervious materials stored outdoors. In the case of ruck
terminals, exterior storage includes all trucks, truck beds, and truck trailers stored outdoors.

Family:

lAn individual or two or more persons related by blood, marriage, adoption, or guardianship,
lor not more than five (5) persons not so related, occupying a dwelling unit and living as a
jsingle housekeeping unit.

Floodplain:

Floodplains may be either riverine or inland depressional areas. Riverine floodplains are those
as contiguous with a lake, stream, or stream bed whose elevation is greater than the
waterpool elevation but equal to or lower than the 100-year flood elevation. Inland
depressional floodplains are floodplains not associated with a stream system but which are
low points to which surrounding lands drain.

Floodway:

The channel of a river or other water course and the adjacent land areas that must be reserved
in order to discharge the base flood without cumulatively increasing the water surface
elevation more than one foot. As used in this Chapter, the term refers to that area designated
a floodway on the "Flood Boundary and Floodway Map" prepared by the U.S. Department
f Housing and Urban Development, a copy of which is on file in the Planning Department.

[Forest Use:

ea containing mature woodlands, woodlands, and/or young woodlands. Activities related to
he management and primary production of forest, fish and game resources.

Height of Building:

e vertical distance measured from the lowest ground elevation to the highest point on such
tructure. Does not apply to flagpoles, towers, and other similar non-building structures.

[Home Occupation

lAny occupation of a service character which is clearly secondary to the main use of the

119



premises as a dwelling place and does not change the character thereof or have any exterior

evidence of such secondary use. This occupation shall be carried on or conducted only by
members of a family residing in the dwelling.

Impervious Surfaces: parking areas, driveways, roads, sidewalks, and any areas of concrete or asphalt. In the case of

Impervious Surfaces are those which do not absorb water. They consist of all buildings,

lumberyards, areas of stored lumber constitute impervious surfaces.

Indian Health
Service:

That division of the United States Public Health Service charged with the trust responsibility
of protecting the health of members of the Confederated Tribes of the Colville Reservation
jand other Indians.

Tndustrial Use:

The adding of value, by processing raw or bulk materials, the end products of which are
offered for use, or marketed for use at sites other than those at which the end products are
produced. :

1_akes and Ponds:

Natural or artificial bodies of water which retain water year around. A lake is a body of water
of two (2) or more acres. A pond is a body of water less than two (2) acres. Artificial lakes

d ponds may be created by dams or may resuit in excavation. The shoreline of such bodies
f water shall be measured from the maximum condition rather than from the permanent pool
in the event of any difference.

Land Use Review
Board (Review
[Board):

The group of persons appointed under this Chapter when performing the functions delegated
to it by this Chapter.

I ot:

A parcel of land whose boundaries have been established by some legal instrument such as a
recorded deed or recorded map and which is recognized as a separate legal entity for purposes
of transfer of title and which is occupied by or designated to be developed for one (1) building
or principal use, including such open spaces and yards as are designed and arranged or
required by this Chapter for such building, use, or development.

Lot Area/Size:

he total horizontal area within the boundary lines of a lot excluding public and private streets
d shorelands.

Lot of Record

Any validly recorded lot which at the time of its recordation complied with all applicable
laws, ordinances, and regulations.

Major Highways:

IRoadways primarily designed to carry through traffic between communities or regions.

facility which, as a commercial use, provides moorage or wet or dry storage for watercraft
d which may offer marine-related sales and services, a dock or basin providing secure

Marina: moorings for motorboats, sailboats, and yachts, and offering supply, repair, and other
facilities.
A transportable, single family dwelling intended for permanent occupancy which is more than
[Mobile Home: thirty-two (32) feet in length and eight (8) feet in width, which by original design is capable

of being moved on public streets and highways.

Mobile Home Parks:

E mobile home park is a tract of land developed and operated as a unit with individual sites
nd facilities to accommodate two or more mobile homes.

Motel and Hotel:

A building or group of buildings used, or intended to be used, for the lodging of more than
ten(10) persons for compensation.

INonconforming Use:

[Any use of land or a structure or premises which was lawfullv established or built and which
has been Jawfullv continued, but which does not conform to the regulations of the zone in
which it is located as established by this Chapter or amendments thereto.

1.and used for outdoor recreation, resource protection, amenity, safety or buffer, includihg

Open Space: tructures incidental to these open spaces uses, but excluding yards required by this Chapter
d land occupied by dwellings or impervious surfaces not related to the open space.
Owner: The person or persons having the right of legal title to, beneficial interest in, or a contractual
&1ght to purchase a lot or parcel of land.
IParcel: he area within the boundary lines of a development.
Person: rﬁe word "person” includes individuals, firms, organizations, corporations, associations and
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fany other similar entity.

Planning Committee:

The term "Planning Committee” shall refer to the Planning Committee of the Colville
Business Council when it is performing the functions delegated to it by this Chapter.

Planning The term "Planning Department” shall refer to the Planning Department of the Colville
Department: Confederated Tribes. '
[Plat: A plan or map dividing a tract of land into lots or parcels considered to be units or property.

Public Improvement:

ny improvements, facility or service together with customary improvements and

ppurtenances thereto, necessary to provide for public needs such as: vehicular and pedestrian |.
circulation systems, storm sewers, flood control improvements, water supply and distribution
facilities, sanitary sewage disposal and treatment, public utility and energy services.

R esidential Use:

The primary purpose of a building on a lot to provide living accommodations for a person(s).

R ecreational
[Vehicle:

A vehicle or unit that is mounted on or drawn by another vehicle primarily designed for
temporary living which may be moved on public highways without any special permit for
long, wide, or heavy loads. Recreational vehicles include travel trailers, camping trailers,
truck campers, and motor homes.

-[Recreational Vehicle
Park:

A tract of land developed as a unit with individual sites to accommodate, on a transient basis,
two or more RVs.

Right-of way:

The legal right of passage over another person’s ground, such as strips of land for roadways,
railroads, transmissions lines.

Shoreline: The line at which the surface of the body of water of any lake, stream, or river meets the land.
Sion: collection of letters, numbers, or symbols which call attention to a business, product,
= ctivity, person, or service.

Sign Permit:

A permit which authorizes the placement or alteration of a sign on a particular parcel of
property or building.

Site Development
Standards:

he standards required on a proposed building site such as, but not limited to, parking, yard
ea, landscaping, buffer devices, access of public right-of-way, etc.; these standards may
vary from site to site.

Special-Use Permit:

A permit issued by the Land Use Review Board and approved by the Business Council that
fauthorizes the recipient to make use of property in accordance with the requirements of this
Chapter as well as any additional requirements imposed by the Business Council.

Structure:

Anything constructed or erected.

Subdivision:

Any subdivision or redivision of a sub-division, tract, parcel, or lot of land into two (2) or
more parts by means of mapping, platting, conveyance, change or rearrangement of
boundaries. All subdivisions are also developments.

Subdivision, Major:

Any subdivision other than a minor subdivision.

Subdivision, Minor:

A subdivision that does not include any of the following:
(i) the creation of more than a total of three lots;

(ii) the creation of any new public streets; or

(iii) the extension of a public water or sewer system.

A dwelling designed for temporary human habitation which is thirty-two (32) feet or iess in

Trailer: length and eight (8) feet or less in width and which by original design is capable of being
moved on public streets and highways.

Hribal Members: Persqns who are l.isted in the official enroliment records of the Confederated Tribes of the
Colville Reservation.

Use: jl‘he purpose or actiyity for which_ land or any l?uilding thereon is designed, arranged or
intended, or for which it is occupied or maintained.

\ariance: {An exception from the application of a zoning regulation granted by proper authority to

relieve against practical difficulties and unnecessary hardship.

Wrecking Yard:

A place where damaged, inoperable or obsolete machinery such as cars, trucks and trailers, or
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[parts thereof, is stored, bought, sold, accumulated, exchanged, disassembled.

The space between a lot line and a building line. Restrictions stipulate the minimum side or
[Yard: rear yard area, and the percentage of the area of the building lot that may be occupied by the
building.

A portion or portions of the Colville Reservation designated on zoning maps as one of more
of the zoning districts listed and described in this Chapter. This Chapter creates structural and
use restrictions to be imposed upon the owners of real estate within the prescribed zoning
district.

permit issued by the Planning Department that authorizes the recipient to make use of
roperty in accordance with the requirements of this Chapter.

Zone:

Zoning Permit:

ESTABLISHMENT OF ZONING DISTRICTS

4-3-40 ESTABLISHMENT OF ZONING DISTRICTS

The Colville Indian Reservation is hereby divided into zoning districts, as shown on the Official Zoning Map which,
together with all explanatory matter thereon, is hereby adopted by reference and declared to be a part of this
Chapter.

No changes of any nature shall be made in the Official Zoning Map or matter shown thereon except in conformity
with the procedures set forth in this Chapter.

4-3-4] ZONING DISTRICTS

All land and water areas of the Colville Indian Reservation are hereby divided into zoning districts which shall be
designated as follows:

Name of Zone Abbreviation
Residential R
Commercial C
Rural/Agricultural Ru

Forest F

Game Preserve GP
Wilderness W

Special Requirement SR
Industrial |

The requirements set by this Subchapter within each District shall be minimum requirements and shall apply
uniformly to each class or kind of structure or land except as provided by the procedures set forth in this Chapter.
No building, structure, or land shall hereafter be used or occupied and no building or structure or part thereof shall
hereafter be erected, constructed, reconstructed, moved, or structurally altered except in conformity with all of the

regulations herein specified for the District in which it is located.
4-3-42 INTERPRETATION OF DISTRICT BOUNDARIES
The following rules shall be used to determine the precise location of any zone boundary shown on the official
Zoning Map of the Colville Indian Reservation.
(a) Boundaries shown as following or approximately following section lines, half-section lines or quarter-section
lines shall be construed as following such lines.
(b) Boundaries shown as following or approximately following shorelines of any lake shall be construed to follow
the mean high waterlines of such lakes and, in the event of change in the mean high waterline, shall be construed as
moving with the actual mean high waterline.
(c) Boundaries shown as following or approximately following the centerline of streams, rivers, or other
continuously flowing water courses shall be construed as following the channel centerline of such water courses
taken at mean low water and, in the event of a natural change in the location of such streams, rivers, or other water
courses, the zone boundary shall be construed as moving with the channel centerline.
(d) Boundaries shown as following or approximately following the limits of any municipal corporation shall be
construed as following such limits.
(e) Boundaries shown as following or approximately following streets shall be construed to follow the centerline of
such streets.
(f) Boundary lines which follow or approximately follow platted lot lines or other property lines as shown on the
Bureau of Indian Affairs Realty Map shall be construed as following such lines.
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(2) Boundary lines which divide a parcel of land, which is less than one (1) acre, under a single ownership at the
time of passage of this Chapter, the least restrictive regulations may be extended to that portion lying in the more
restrictive Use District for a distance not to exceed thirty-five (35) feet beyond the Use District boundary.

(h) Boundaries shown as separated from, and parallel or approximately parallel to, any of the features listed in
paragraphs a through g above shall be construed to be parallel to such features and at such distances therefrom as are
shown on the map. In the event there is a question on the actual location of a boundary, the Planning Committee
shall rule on this matter. -

4-3-43 STATEMENT OF PURPOSE. INTENT AND PERMITTED USES

The following sections specify the purpose, intent and permitted uses of the zoning districts established by this
Chapter.

4-3-44 RESIDENTIAL DISTRICT

The Residential District is intended to provide and protect residential land, properly located for families who desire
to live in an environment of single family dwellings who do not want, or have no need for larger lots.

(a) Permitted Uses

The following uses and their accessory uses are permitted upon the issuance of a zoning permit.
1. Single family dwellings and mobile homes
2. Two family dwellings
3. Multiple family dwellings and apartment house
4. Public parks and playgrounds

5. Accessory uses customarily incidental to the above uses are permitted only in conjunction
with such uses

(b) Conditional Uses

The following uses may be permitted subject to the requirements of section 4-3-118 to 4-3-122
and upon the issuance of a zoning permit.

1. Churches

2. Home occupations

3. Fraternal organizations, lodges, grange halls, and clubs
4. Public and private schools

5. Mobile homes and/or travel trailers used as dwellings, not in a permitted mobile home
park or trailer court.

6. Farming, gardening orchards and nurseries, provided that no retail or wholesale business
office is maintained.

7. Where the side of a lot abuts on a Commercial or Industrial District, the following transitional
uses are permitted provided they do not extend more than one-hundred (100) feet into the more
restricted (residential) district.

(A) Medical or dental offices and clinics



(B) Other uses of a transitional nature as determined by the Review Board. These transitional

uses shall conform to all other requirements of this Chapter which shall apply.
(c) Density Provisions

1. Lot Size and Percentage of Coverage:.

The minimum lot size for any structure hereafier erected upon any lot or plot shall have an area

of seven-thousand-five-hundred (7,500) square feet. The building including its accessory
building shall not cover more than fifty (50) percent of the total lot area.

2. Minimum Set-Back Requirements:
Front yard - 25 feet

Side yard - 15 feet

Rear yard - 25 feet (5 feet for garage)

3. Maximum Building Height - 35 feet or 2 stories
(d) Other Regulations

Off street parking requirements - 2 per unit.

4-3-45 COMMERCIAL DISTRICT

The Commercial District is intended to provide for business establishments serving the needs of trade area residents,
especially retail and service businesses. Permitted uses are intended to create a business district free from conflicting
uses. :

(a) Permitted Uses
The following uses and their accessory uses are permitted upon the issuance of a zoning permit.

1. Retail and wholesale sales .
2. Professional offices, e.g., finance, insurance and real estate services
3. Business services including any warehousing and storage services
4, Eating and drinking establishments
5. Churches
6. Automobile filling stations and parking
7. Motels and hotels
8. Indoor and outdoor recreational uses
(b) Conditional Uses
1. Charitable institutions and orphanages

2. Fraternal organizations, lodges, grange halls and clubs

3. Hospitals, sanitariums, nursing homes and institutions for philanthropic and similar uses, other

than correction
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4. Light manufacturing clearly incidental to a retail business lawfully conducted on the premises
and not prohibited in the Industrial District

(c) Density Provisions

1. Lot Size and Percentage of Coverage

The minimum lot size for any structure hereafter erected shall upon any lot or plot shall have an
area of twenty-thousand (20,000) square feet. The building, including its accessory building,
shall not cover more than sixty-five (65) percent of the total lot area.

2. Minimum Set-Back Requirements
Front yard - 40 feet

Side yard - 10 feet

Rear yard - None required

3. Maximum Building Height
No building shall exceed a height of forty-five (45) feet or three and one half (3'%) stories,
whichever is the lesser.

(d) Other Regulations
Off-Street Parking Requirements

One (1) off-street parking space per 200 square feet.

4-3-46 RURAL DISTRICT

The Rural District is intended to preserve those portions of the Reservation which contain prime agricuitural soils for
agricultural purposes and to also provide low density development in outlying areas or where physical constraints such
as soil, availability of water or topography require larger lot sizes. A density of one dwelling per five (5) acres is
allowable. The Agricultural District includes orchards, farming, and animal range management of lands and their related
activities.

(a) Permitted Uses
The following uses and their accessory uses are permitted upon the issuance of a zoning permit.

1. Agricultural crops

2. Horticultural nurseries

3. Tree Farms

4. Fish farms

5. Pasture and grazing

6. The raising of livestock, poultfy and small animals for private and commercial purposes
7. Home occupations

8. Private and commercial kennels

9. Single family dwellings
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10. Public parks and playgrounds
11. Planned residential development
12. Truck gardening activities and stands

(b) Conditionally Permitted Uses
The following uses may be permitted subject to the requirements of sections 4-3-118 to 4-3-122 and
upon issuance of a zoning permit.

1. Animal hospitals
2. Fraternal organizations, lodges, grange halls and clubs

. Charitable institutions and orphanages

(D]

Y

. Public or private schools

S. Churches

6. Airport facilities

7. Private or public recreational facilities

8. Hospitals, sanitariums, nursing homes and institutions for philanthropi¢ and similar uses, other
than correction

9. Boat launchings

10. Golf courses

11. Professional buildings
(¢) Density Provisions

1. Lot Size
The minimum lot size shall not be less than five (5) acres.

2. Minimum Set-Back Requirements
Front yard - 70 feet

Side yard - 15 feet

Rear yard - 25 feet

3. Maximum Building Height
Maximum building height shall not exceed forty-five (45) feet.
4-3-47 FORESTRY DISTRICT
The Forestry District is designed to provide for the development and use of forest land for the production of forest

products as well as to allow forestry management and related activities, including uses by tribal members for culturalty
related activities such as hunting, fishing, and food gathering.
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(a) Permitted Uses

The following uses and their accessory uses are permitted in the Forestry zone upon the issuance of a
zoning permit.

1. The growing and harvesting of forest products and all operations associated with such uses;
timber production.

2. Grazing
3. Fish and game management
4. The harvesting of wild crops
5. Watershed
. 6. Greenhouses and nurseries
7. Agriculture and husbandry pursuits
8. Single family dwellings associated with forest production

(b) Conditionally Permitted Uses

The following uses may be permitted subject to the requirements of sections 4-3-118 to 4-3-122 and
upon issuance of a zoning permit.

1. Public and private camps or campgrounds
2. Sawmills
(c) Density Provisions

1. Lot Size

The minimum building site or lot size for residential uses shall be twenty-thousand (20,000)
square feet.

2. Minimum Set-Back Requirements
Front yard - 70 feet

Side yard - 15 feet

Rear yard - 25 feet

3. Maximum Building Height

Building height in no case will exceed forty-five (45) feet.
(d) Other Regulations
Off street parking requirements
One (1) off street parking space per two-hundred (200) square feet.
4-3-48 GAME RESERVE DISTRICT

The Game Reserve District is designed to retain land for game management. This district is established to prevent
uncontrolled development and protect natural environmental systems.
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(a) Permitted Uses

. The following uses and their accessory uses are permitted in the game reserve zone upon the
/ issuance of a zoning permit.

1. Grazing or livestock

2. Harvesting wild crops

3. Selective timber production and salvage
. Hiking and bridle trails |

. Day camp areas and picnic grounds

. Cutting of tepee poles and fence posts

. Hunting, fishing and trapping by Tribal members only

0 NN N W

. Wildlife preserves
9. Educational and recreational camps
(b) Conditionally Permitted Uses

The following uses may be permitted subject to the requirements of sections 4-3-118 to 4-3-122 and
upon issuance of a zoning permit.

§ 1. Single family dwellings associated with resource protection.
2. Recreational areas
(c) Density Provisions

1. Lot Size :
The minimum building site or lot size shall be twenty thousand (20,000) square feet.

2. Minimum set back requirements
front 70 feet

side 15 feet

rear 25 feet

3. Maximum Building Height
The maximum height limit for all structures within this zone shall be one and one-half (1%)
stories or fifteen (15) feet, whichever is less.

(d) Other Regulations
Off street parking requirements
One (1) off street parking space per two-hundred (200) square feet.

4-3-49 INDUSTRIAL DISTRICT
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The Industrial District is intended to provide adequate and appropriately located land for the types of manufacturing and
other industries which normally have characteristics objectionable to residential, commercial, and even to certain
agricultural uses and, therefore, should be placed at locations remote from residential and certain other districts.

(2) Permitted uses
The following uses are permitted in the Industrial zone upon issuance of a zoning permit.

1. Forest and timber production

2. Agricultural supplies, machinery and equipment sales

3. Automobiles, mobile homes, boat, motor sales, and travel trailer sales and service agencies
4. Automobile service stations

5. Storage, grading, freight, and truck yard or terminals

6. Farming, gardening, orchards, vineyards and grazing

7. Feed, seed and garden supplies

8. Fuel distributor

9. Glass sales and installations

10. Nursery or greenhouses

11. Professional, executive and administrative offices

12. Veterinary clinic and/or kennels

13. Airports

14. Wholesale business, storage buildings and warehousing

15. The manufacturing, processing, compounding, packaging or treatment of such products as
drugs, bakery goods, food, candy, beverage products, dairy products, cosmetics and toiletries

16. The manufacture, assembly, compounding or treatment of articles or merchandise from the
following materials: bone, cellophane, canvas, cloth, cork, feathers, felt, fiber, fur, glass, hair,
hom, leather, metal, paper, plastics, precious and semi-precious minerals, shell, textiles, tobacco,
wood, yarns and paint

17. Uses customarily incidental to any of the above listed, including dwellings or shelters for the
occupancy of guards, watchmen, or caretakers, or dwelling for the occupancy of the operators
and employees necessary to the operation

(b) Conditionally Permitted Uses

Because of the consideration of odor, dust, smoke, noise, fumes, vibration or hazard, the following
uses shall not be permitted in the Industrial District unless a special-use permit authorizing such use
has been granted by the Land Use and Development Review Board and approved by the Business
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Council; subject to the requirements of sections 4-3-118 to 4-3-122 and the Subchapter on Special
Property Uses under this Chapter.

1. Acid Manufacturer
2. Asphalt manufacture, mixing or refining

. Blast furnaces or coke ovens

(93]

.

. Cement, lime, gypsum, or plaster of paris manufacture

wn

. Drop forge industries
6. Explosives, storage or manufacture
- 7. Reduction or disposal of garbage, offal or similar refuse
8. Oil refining
9. Rock crushers
10. Rubbish or refuse dumps
11. Rubber reclaiming
12. Smelting, reduction or refining of metallic ores or any other type of natural resources
13. Tanneries
14. Wineries

15. Manufacturing of industrial or household adhesive, glues, sizes, or cements, or component
parts thereof, from vegetable, animal or synthetic plastic materials.

(¢) Density Provisions

1. Lot size
There are no lot size or lot coverage requirements in this zone.

2. Set back requirements

(A) Front, side and rear: None required except as may be required by a special-use permit,
conditional-use permit, or unless this property abuts a parcel of land located in a more restricted
district. If an established building line exists a set-back shall be the same as the established
building line as determined by the Colville Business Council or designee.

(B) If any use in this district abuts or faces any residential district, a minimum set-back of fifty
(50) feet on the side abutting or facing the residential district shall be provided. This area shall be
landscaped with lawn, trees, shrubs, hedges, etc., or other conditions necessary to buffer and to

protect the character of the residential district. Such landscape plan must have the approval of the
Land Use Review Board.
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3. Maximum Building Height

The maximum height limit for all structures within this zone shall be three and one-half (3 1/2)
stories or forty-five (45) feet, whichever is less.

(d) Other Regulations

1. Off street parking and loading requirements
(A) Parking: One (1) off street parking space per employee
(B) Loading: Loading space shall be provided at the following rates:

Aggregate Gross Floor

Area in Square Feet Minimum No. Loading Space
0 -16,001 1

16,000 - 40,002 2

For Each 35,000 1 additional

Such spaces shall be inside of rear yards unless the developer provides evidence, satisfactory to
the Review Board, of the need for other locations. A loading space shall not be less than forty
(40) feet long, twelve (12) feet wide and fourteen feet six inches high. Loading space will be

required in case of under ten thousand (10,000) square feet uses not involving routine truck
delivery.

2. Right-of-way preservation
There shall be a minimum building set-back for all buildings or other structures from the
centerline of right-of-way as follows:

Right-of-Wav. Public Set-Back
Major or secondary arterial 40 feet
Collector or access roads 30 feet
Right-of-Wav. Private Set-Back

Any road, lane, street or other
. . 30 feet
access way in private ownership
Any waterway, lake, stream or spring 100 feet
_ 4-3-30 WILDERNESS DISTRICT

The purpose and function of this district is to assure that an increasing Reservation population does not occupy or modify
all areas within the exterior boundaries of the Colville Indian Reservation. This district is protected and managed so as to
preserve its natural conditions.

(a) Permitted Uses
The following uses are permitted in the wilderness zone upon issuance of a zoning permit.

1. Hiking and horseback riding

2. Hunting and fishing in accordance with Colville Tribal Fish and Wildlife regulations
3. Camping

4. Educational field trips

5. Historical and cultural field trips
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(b) Conditionally Permitted Uses
The following uses may be permitted subject to the requirements of sections 4-3-118 to 4-3-122 and
upon issuance of a zoning permit.

1. Scientific Research
2. Conservation Management
3. Selective timber harvesting where necessary to control attacks of insects or disease.

4. Similar recreational, educational and historical uses as determined by the Business Council or
Land Use Review Board

(c) Prohibited Uses

The Wildemness District shall be protected against man-made developments such as commercial enterprise, structures or
instaliations and roads. There shall be no temporary roads, no use of motor vehicles or motorized equipment, no other
form of mechanical transport, and no structure or installation except as necessary to meet minimum requiremnents for the
administration of the areas.

The Wildemess District shall be protected against mining, timber harvest and grazing. Resource surveys may be
permitted if such activity is carried on in 2 manner companble with the preservation of the wildemess environment.
There shall be no cutting or otherwise damaging of any timber, tree or other forest products; removing, loading, or
hauling of any timber, except as provided in section 4-3-30 (b)(3). There shall be no placing or allowing livestock to
enter or be in the Wilderness District.

4-3-51 SPECIAL REQUIREMENT DISTRICT

The purpose and function of the Special Requirement District (SRD) is to freeze all existing uses and require a
conditional-use permit for any and all uses, including any modifications, addition change or éxpansion of an existing use
pending detailed study by the Colville Tribes to determine appropriate use designation.

The areas designated as the SRD have experienced the greatest build up and are expected to have the largest amount ot'
future growth. The SRD also exhibits the widest range of disparate, inconsistent existing uses. Before any decision as to
appropriate use designations can be made further study and planning must be done. ’

Until such intensive planning can be accomplished, any use shall be considered a conditional use subject to the
requirements of sections 4-3-118 to 4-3-122

ADMINISTRATIVE MECHANISMS

4-3-80 THE LAND USE REVIEW BOARD

(a) Establishment of the Review Board

1. There is hereby created the Land Use Review Board which shall consist of seven (7) voting
members, all of whom shall be appointed, by the Colville Business Council. The members shall
be selected without respect to political or tribal affiliation except as otherwise set forth herein
and shall serve without compensation except for approved expenses.

PROVIDED, the Business Council shall appoint two non-Indian residents of the Reservation
(one each from Ferry and Okanogan County) in consultation with the Commissioners of their
respective county of residence.

2. All Review Board members must be residents of the Colville Indian Reservation for more than
four (4) years. The Review Board shall consist of at least one resident from each of the
Reservation districts.

3. Of the regular voting members, initially, two shall be appointed for a term of three years, two
shall be appointed for two years, and three shall be appointed for one year. Thereafter, members
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shall serve a period of three years. Vacancies shall be filled by appointments for the remainder of
unexpired terms only.

4. The Review Board shall exercise all powers, duties and responsibilities delegated to it by this
Chapter. '

(b) Meetings

1. The Review Board shall establish a regular meeting schedule, and shall meet frequently
enough so that it can take expeditious action and accommodate the business before it. Special
meetings may be called by the chairperson, or requested by a majority of the members of the
Board.

2. The Review Board should conduct its meetings in accordance with the quasi-judicial
procedures set forth in the Subchapters on Permits and Final Plat Approval; Appeals, Variances,
- Interpretations; and Hearing Procedures for Appeals and Applications under this Chapter.

3. All meetings of the Review Board shall be open to the public, and whenever feasible, the
agenda for each Board meeting shall be made available in advance of the meeting. Provided, the
Chairperson, in his sole discretion may call a meeting into executive session when he determines
it is in the interest of the Colville Confederated Tribes to do so.

(¢) Quorum

1. A simple majority of the members of the Review Board, including the chairman, shall
constitute a quorum. A quorum is necessary for the Board to take official action.

2. If a Board member excludes himself from participating in any decision, his presence shall
count for purposes of determining whether a quorum is present.

(d) Voting

1. The concurring vote of 2/3 of the regular Board membership shall be necessary to reverse any
order, requirement, decision, or determination of the Planning Director or administrator. All
other actions of the Board shall be taken by majority vote, a quorum being present.

2. Once a member is physically present at a Board meeting, any subsequent failure to vote shall
be recorded as an affirmative vote unless the member has been excused in accordance with 4-3-
80(d)(3) or has been allowed to withdraw from the meeting in accordance with 4-3-80(d)(4).

3. A member may be excused from voting on a particular issue by majority vote of the remaining
members present under the following circumstances:

(A) If the member has a direct financial interest in the outcome of the matter or issue; or

(B) If the matter at issue involves the members own official conduct; or

(C) If participation in the matter might violate the letter or spirit of the member's code of
professional responsibility, or

(D) If a member has such close personal ties to the applicant that the member cannot reasonably
be expected to exercise sound judgment in the public interest.



4. A member may be allowed to withdraw from the entire remainder of the meeting by majority
vote of the remaining members present for any good and sufficient reason other than the
member's desire to avoid voting on matters to be considered at that meeting.

5. A motion to allow a member to be excused from voting or excused from the remainder of the
meeting is in order only if made by or at the initiative of the member directly affected.

6. A roll call vote shall be taken upon the request of any member.
(e) Review Board Officers

1. The Board shall elect its own Chairperson who shall preside over the committee meetings
pursuant to this Chapter and create and elect such other officers as it may deem necessary.

2. The Chairperson, or any member temporarily acting as Chairperson, may administer oaths to
witnesses coming before the Board.

3. The Chairperson and any other officer elected may take part in all deliberations and vote on all
issues.

(f) Powers and Duties of the Review Board

1. The Review Board shall herein decide:

(A) Appeals from any order, decision, requirement, or interpretation made by the Planning
Director or administrator, as provided in section 4-3-170.

(B) Applications for special-use permits, as provided in section 4-3-118 and the Subchapter on
Special Property Uses under this Chapter.

(C) Applications for variances, as provided in section 4-3-171.

(D) Applications for conditional uses referred by the Planning Director pusuant to 4-3-118(b)4.

(Amended 5/2/96, Resolution of 1996-155)

(E) Questions involving interpretations of the zoning map, including disputed boundary lines and
lot lines, as provided in section 4-3-41.
(F) Any other matter the Board is required to act upon by any other tribal ordinance.

2. The Review Board may adopt rules and regulations governing its procedures and operations
not inconsistent with the provisions of this Chapter and tribal law.

3. The Review Board, in its sole discretion, may appoint a hearing officer to conduct the
hearing(s) provided in section 4-3-118 on any conditional-use or special-use permit application
then pending before the Board. :

The hearing officer shall conduct the hearing in accordance with the provisions of this Chapter
and submit specific findings of fact, conclusions and a proposed decision to the Board.

4. The Review Board in consultation with the Planning Director may recommend a fee schedule
to be adopted by Colville Business Council as provided in section 4-3-3.

(Amended 5/8/96, Resolution 1996-155)



4-3-81 PLANNING DIRECTOR AND LAND USE ADMINISTRATOR
(a) Primary Responsibility For Administration And Enforcement
Except as otherwise specifically provided, primary responsibility for administering and enforcing this Chapter is with the
Planning Director. The Planning Director may delegate this responsibility to one or more individuals. The person or
persons to whom these functions are assigned shall be referred to in this Subchapter as the “land use administrator” or
administrator. The term "staff" or "planning staff” is sometimes used interchangeably with the term "administrator”.
{b) Power Of Planning Director
The Planning Director is the administrative head of the Planning Department. As provided in sections 4-3-134 and 4-3-
135 the Planning Director is authorized to approve major and minor subdivision final plats. As provided in section 4-3-
118(b), the planning Director is authorized to approve conditional use permits or upon a finding that the proposed
development has the potential to significantly adversly affect the environment or cultural resources, to refer the
conditional use permit application to the land Use Review Board. As the person primarily responsible for administering
and enforcing this Chapter, he determines the completeness of applications and the adequacy of submissions based ¢n
the requirements of this Chapter. He makes requests for information and determines the applicability of environmental
regulations and other tribal laws to a particular development.

(Amended 5/8/96, Resolution of 1996-155)

(c) Responsibility of Land Use Administrator
The Land Use Administrator shall have the following duties and responsibilities:

1. Receive and review all application for zoning permits required herein.
2. Process zoning permits and conditional-use permit applications for all permitted uses.

3. Receive applications for special use, variance or amendment and forward same to the Land
Use Review Board.

4, Record and file all applications for zoning permits with accompanying plans and documents.
All applications, plans and documents shall be a public record.

Further, if by amendment to this Chapter any zone boundary or any other matter shown on the
Official Zoning Map is changed by action of the Colville Business, such change shall be
promptly indicated on said map by the Administrator, together with the date of passage of the
amendment and sufficient written description to give a precise understanding of the change. An
up-to-date copy of the Official Zoning Map shall be available for public inspection in the
Planning Department during its regular business hours.

4-3-82 COLVILLE BUSINESS COUNCIL

(a) Powers And Duties Of Colville Business Council
The Colville Business Council shall decide under this Chapter:

1. Zoning Map adoption or revision
2. Adoption and amendment of this Chapter and any regulations adopted pursuant to it
3. Rezone Applications

4. Special-use permit approval

(b) Quasi-Judicial Actions
In considering rezone permit applications, the Business Council acts in a quasi-judicial capacity and, accordingly, is
required to observe the procedural requirements set forth in the Subchapters on Permits and Final Plat Approval;

Appeals, Variances, Interpretations; and Hearing Procedures for Appeals and Applications under this Chapter.
(c) Legislative Actions



[n considering proposed changes in the text of this Chapter, or in the zoning map. the Colville Business Council acts in
its legislative capacity and shall proceed only after holding a public hearing after which it can deliberate on the facts and
policy considerations involved in the proposed amendment.

(d) General Council Rules Applicable

Unless otherwise specifically provided in this Chapter, in acting upon rezone requests or in considering amendments to
this Chapter or the zoning map, the Colville Business Council shall follow the regular, voting, and other requirements as
set forth in other provisions of the Colville Tribal Code, the Colville Tribal Constitution, or general law.

PERMITS AND FINAL PLAT APPROVAL

4-3-110 PERMITS REQUIRED

(a) The use made of any property may not be substantially changed; substantial clearing, grading, or
excavation may not be commenced; and, buildings and other substantial structures may not be
constructed, erected, moved or substantially altered except in accordance with and pursuant to one of
the following permits:

1. A zoning permit issued by the Administrator.
2. A conditional-use permit issued by the Review Board.

3. A special-use permit issued by the Review Board upon approval of the Colville Business
Council.

(b) Zoning permits. conditional-use permits and special-use permits are issued under this Subchapter only when a review
of the application subminted. including the plans contained therein, indicates that the development will comply with the
provisions of this Chapter if completed as proposed. Such plans and applications as are finally approved are incorporated
into any permit issued, and except as provided in section 4-3-127 all development shall occur strictly in accordance with
such approved plans and applications.

(¢) Physical improvements to lands to be subdivided may not be commenced except in accordance with a conditional-use
permit issued by the Board for major subdivisions or after final plat approval by the Planning Director for minor
subdivisions. (See section 4-3-135).

{(d) A zoning permit, conditional-use permit, or special-use permit shall be issued in the name of the applicant (except
that applications submitted by an agent shall be issued in the name of the principal), shall identify the property involved
and the proposed use. shall incorporate by reference the plans submitted, and shall contain any special conditions or
requirements lawfully imposed by the permit-issuing authority.

4-3-111 NQ QCCUPANCY. USE. OR SALE OF LOTS UNTIL REQUIREMENTS FULFILLED

Issuance of a conditional use, or zoning permit authorizes the recipient to commence the activity resulting in a change in
use of the land or (subject to obtaining a building permit under Chapter 4-10) to commence work designed to construct,
erect, move, or substantially alter buildings or other substantial structures or to make necessary improvements to a
subdivision. However, except as provided in sections 4-3-117, 4-3-124, and 4-3-125, the intended use may not be
commenced, no building may be occupied, and in the case of subdivisions, no lots may be sold until all of the
requirements of this Chapter and all additional requirements imposed pursuant to the issuance of a conditional-use or
special-use permit have been complied with.

4-3-112 WHO MAY SUBMIT PERMIT APPLICATIONS

(a) Applications for zoning, conditional-use, or special-use permits, or minor subdivision plat approval will be accepted
only from persons who have the legal authority to take action in accordance with the permit or the minor subdivision plat
approval. By way of illustration, in general, this means that applications should be made by the owners or lessees of
property, or their agents, or persons who have contracted to purchase property contingent upon their ability to acquire the
necessary permits under this Subchapter, or the agents of such persons (who may make application in the name of such
owners, lessees, or contract vendees).

(b) The Administrator may require an applicant to submit evidence of his authority to submit the applications in
accordance with subsection (a) whenever there appears to be a reasonable basis for questioning this authority.

4-3-113 APPLICATIONS TO BE COMPLETE

(a) All applications for zoning, conditional-use, or special-use permits must be complete before the permit-issuing
authority is required to consider the application.




(b) Subject to subsection (c), an application is complete when it contains all of the information that is necessary for the
permit issuing authority to decide whether or not the development, if completed as proposed, will comply with all of the
requirements of this Chapter. .

(c) A presumption established by this Subchapter is that all of the information set forth in Appendix A is necessary to
satisfy the requirements of this section. However, it is recognized that each development is unique, and therefore the
permit-issuing authority may allow less information or require more information to be submitted according to the needs
of a particular case. The Administrator shall determine whether more or less information than set forth in Appendix A
should be submitted.

(d) The Administrator shall develop application forms, instructional sheets, checklists, or other techniques or devices to
assist applicants in understanding the application requirements and the form and types of information that must be
submitted. In classes of cases where a minimal amount of information is necessary to enable the Administrator to
determine compliance with this Chapter, such as applications for zoning permits to construct single family or two-family -
houses, the Administrator shall develop standard forms that will expedite the submission of the necessary plans and other
required information. .

4-3-114 STAFF CONSULTATION BEFORE FORMAL APPLICATION

(a) To minimize development planning costs, avoid misunderstanding or misinterpretation and ensure compliance with
the requirements of this Chapter, pre-application consultation between the developer and the planning staff is encouraged
or required as provided in this section.

(b) Before submitting application for a conditional-use permit authorizing a development that
consists of, or contains a major subdivision, the developer shall submit to the Administrator a
sketched plan of such subdivision, drawn approximately to scale, (1" equals 100"). The sketch plan
shall contain:

1. The name and address of the developer,

2. The proposed name and location of the subdivision,

3. The approximate total of acreage of the proposed subdivision,
4. The tentative street and lot arrangement,

S. Topographical lines and,

6. Any other information that the developer believes necessary to obtain the informal opinion of
the Planning staff as to the proposed subdivision's compliance with this Chapter. The
Administrator shall meet with the developer as soon as conveniently possible to review the
sketched plan.

(c) Before submitting an application for any other permit, developers are strongly encouraged to consult with the
Planning staff concerning the application of this Chapter to the proposed development.

4-3-115 STAFF CONSULTATION AFTER APPLICATION SUBMITTED

(a) Upon receipt of 2 formal application for a zoning, special-use, or a conditional-use permit, or minor plat approval, the
Administrator shall review the application and confer with the applicant to insure that he understands the planning staff's
interpretation of the applicable requirements of this Subchapter, that he has submitted all of the information that he
intends to submit, and that the application represents precisely and completely what he proposes to do.

(b) If the application is for a special-use or conditional-use permit, the Administrator shall place the application on the
agenda of the Land Use Review Board when the applicant indicates that the application is as complete as he intends to
make it. However, as provided in sections 4-3-119(a) and 4-3-120(b), if the Administrator believes that the application is
incomplete, he shall recommend to the Board that the application be denied on that basis.

4-3-116 ZONING PERMITS

(a) A completed application form for a zoning permit shall be submitted to the Administrator by filing a copy of the
application with the Administrator at the Planning Department.



(b) The Administrator shall issue the zoning permit unless he finds after reviewing the application
and consulting with the applicant as provided in section 4-3-114 that;

1. The requested permit is not within his authority to issue according to the table of permissible
uses, or

2. The application is incomplete, or

3. If completed as proposed in the application, the development will not comply with one or
more requirements of this Chapter.

(c) If the Administrator determines that development for which a zoning permit is requested will

have, or may have, substantial impact on surrounding properties, he shall, at least ten days before
taking final action on the permit request, send a written notice to those persons whose property is
adjacent to the lot that is the subject of the application, informing them that:

1. An application has been filed for a permit authorizing the identified property to be used in a
specified way,

2. All persons wishing to comment on the application should contact the Administrator by a
certain date, and

3. Persons wishing to be informed of the outcome of the application should send a written
request for such notification to the Administrator.

4-3-117 AUTHORIZING USE OR OCCUPANCY BEFORE COMPLETION OF DEVELOPMENT UNDER ZONING
. PERMIT
7 1n cases when, because of weather conditions or other factors beyond the control of the zoning permit recipient
(exclusive of financial hardship), it would be unreasonable to require the zoning permit recipient to comply with all of
the requirements of this Chapter prior to commencing the intended use of the property or occupying any buildings, the
Administrator may authorize the commencement of the intended use or occupying any building (insofar as the
requirements of this Chapter are concemed), if the permit recipient provides a performance bond or other security
satisfactory to the Administrator to ensure that all of the requirements of this Chapter will be fulfilled within a reasonable
period (not to exceed 12 months) determined by the Administrator.
4.3-118 SPECIAL-USE PERMITS AND CONDITIONAL-USE PERMIT
(2) An application for a special-use permit under the Subchapter on Special Property Uses under this Chapter shall be
submitted to the Review Board by filing a copy of the application the Administrator at the Planning Department.

(b) An application for a conditional-use permit under the Subchapter on Special Property Uses under
this Chapter shall be submitted to the Planning Director by filing a copy with the Administrator at
the Planning Department. The Planning Director shall issue the requested permit unless it concludes
that:

1. The reqeusteds permit is not within his authority to issue according to the table of permissiable
uses, or

2. The application is incomplete, or

3. If completed as proposed in the application, the development will not comply with one or
more requirements of this Title, or



4. The Planning Director makes a finding, based on information contained in the completed
application, that the proposed development has the potential to: (A) significantly adversely affect
the environment, or (B) significantly adversely affect cultural resources. After making such a
finding, the Planning Director shall refer the aplication to the Land Use Review Board for
processing.

(c) After receiving an application for a Special Use Permit or a Conditional Use Permit pursuant to
4-3-118(b)4, the Review Board shall conduct a hearing to determine whether the application
complies with all other provisions of this Title. If, after hearing, the Review Board determines that
the application is compelete and the application complies with all other provisions of this title, the
Review Board may still deny the permit if it concludes, based upon the information submitted at the
hearing, that if completed as proposed, the development, more probably than not:

(1) Will materially endanger the public health or safety, or
+ (2) Will substantially injure the value of an adjoining or abutting property, or
(3) Will not be in harmoney with the area in which it is to be located, or

(4) Will not be in general conformity with the land use plan, or other plan officially adopted by
the Colville Business Council, or

(5) Will significantly adversely affect the environment, or
(6) Will significantly adversely affect cultural resources.

(Amended 5/8/96, Resolution of 1996-155)
4-3-119 REVIEW BOARD HEARINGS: BURDEN OF PRESENTING EVIDENCE: BURDEN OF PERSUASION

The following procedures shall apply to hearings on Special Use permits, and Conditional Use
permits which have been referred to the Review Board by the Planning Director:

(a) The burden of presenting a complete application (as described in section 4-3-1 13) to the
Administrator shall be upon the applicant. However, unless the Review Board informs the
applicant at the hearing in what way the application is incomplete and offers the applicant an
opportunity to complete the application (either at that meeting or at a continuation hearing), the
application shall be presumed to be complete.

(b) Once a completed application has been submitted, the burden of presenting evidence to the
Review Board sufficient to lead it to conclude that the application should be denied for any
reason stated in the sub-section 4-3-118(c), shall be upon the party or parties urging this position,
unless the information presented by the applicant in his application and at the public hearing is
sufficient to justify a reasonable conclusion that a reason exists to so deny the application.

(c) Burden of persuasion on the issue of whether the development, if completed as proposed, will
comply with the requirements of this Chapter remains at all times on the applicant. The burden
of persuasion on the issue of whether the application should be turned down for any of the
reasons set forth in sub-section 4-3-118(c) rests on the party or parties urging that the requested
permit should be denied.
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(Amended 5/8/96, Resolution 1996-153)
4-3-120 RECOMMENDATIONS BY THE ADMINISTRATOR ON SPECIAL-USE AND CONDITIONAL-USE

PERMIT APPLICATIONS

(a) When presented to the Review Board at the hearing, the application for conditional-use or special-use permit shall be
accompanied by a report setting forth the planning staffs' proposed findings concerning the application’s compliance with

section 4-3-113 (application to be complete) and the other requirements of this Chapter, as well as any staff
recommendations for additional requirements to be imposed by the Review Board.

(b) If the Administrator proposes the finding or conclusion that the application fails to comply with section 4-3-113 or
any other requirement of this Chapter, he shall identify the requirement in question and specifically state supporting
reasons for the proposed findings or conclusion.

(c) The Review Board shall consider the application and the attached staff report in a timely fashion, and may, in its
discretion, hear from the applicant or members of the public.

(d) In response to the Administrator's recommendations, the applicant may modify his application prior to the submission

to the Review Board. The Administrator may likewise revise his recommendations.
4-3-121 APPROVAL OF SPECIAL-USE AND CONDITIONAL-USE PERMITS

In considering whether to approve an application for a Special Use Permit, or a Conditional-Use
Permit which has beem referred to the Review Board by the Planning Director pursuant to 4-3-
118(b)4, the Review Board shall proceed according to the following format:

(2) The Administrator shall consider whether the application is complete. If the Administrator
concludes that the application is incomplete and the applicant refuses to provide the necessary

information, the application shall be denied. The Administrator shall specify either the particular
type of information lacking or the particular requirement with respect to which the application is
incomplete. The Administrator's decision is final unless the Applicant requests Board review
under section 4-3-170.

(b) The Review Board shall consider whether the application complies with all of the applicable
requirements of this Chapter. If the Board finds that the application is not in compliance with one
or more of the requirements of this Chapter, it shall specify the particular requirements the
application fails to meet. As provided in sub-section 4-3-118(c), if the Board concludes that the
application fails to meet one or more of the requirements of this Chapter, the application shall be
denied.

(c) If the Review Board concludes that all such requirements are met, it shall issue the permit
unless it determines the application should be denied for one or more of the reasons set forth in
sub-section 4-3-118(c). The Board shall prepare specific findings, based upon the evidence
submitted, justifying such a conclusion.

(Ammended 5/8/96, Resolution 1996-155)
4-3-122 ADDITIONAL REQUIREMENTS ON SPECIAL-USE AND CONDITIONAL-USE PERMITS

(a) Subject to sub-section (b), in granting a permit, the Planning Director or the Review Board in the
case of Special Use permits or Conditional Use permits referred to the review board pursuant to 4-3-
118(b)4, may attach to the permit such reasonable requirements in addition to those specified in this
Chapter as will ensure that the development in its proposed location;

1. Will not endanger the public health or safety,

2. Will not injure the value of adjoining or abutting property,
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3. Will be in harmony with the area in which it is located,

4. Will be in conformity with the land-use plan, comprehensive plan, or other plan officially
adopted by the Business Council.

5. Will not significantly adversely affect the environment.

6. Will not significantly adversely affect cultural resources.

(b) The Review Board or the Planning Director may not attach additional conditions that modify or alter the specific
requirements set forth in this Chapter unless the development in question presents extraordinary circumstances that
justify the variation from the specified requirements.
{c) Without limiting the foregoing, the Planning Director or the Review Board may attach to a permit a condition
limiting the permit to a specified duration.
(d) All additional conditions or requirements shall be entered on the permit.
(e) All additional conditions or requirements authorized by this section are enforceable in the same manner and to the
same extent as any other applicable requirement of this Chapter.
(f)-A vote may be taken on application conditions or requirements before consideration of whether the permit should be
denied for any of the reasons set forth in sub-sections 4-3-118(c).
(Amended 5/8/96, Resolution 1996-155)

COUNCIL REVIEW AND APPROVAL OF SPECIAY. USE PERMIT
4-3-123 BUSINESS COUNCIL ACTION AFTER REVIEW BOARD DETERMINATION ON SPECIAL-USE
PERMIT APPLICATION
(a) After its final determination to either grant or disapprove a special-use permit in accordance with sections 4-3-118 to
4-3-122 the Chairman of the Review Board shall place the case on the agenda of the next available council session and
serve the Chairman of the Planning Committee with the record of the Board's decision.
(b) The Business Council shall review the record and the Review Board's determination and uphold, reverse, or modify
the Board's decision or remand the case to it for further action.
(c) The Business Council may in its discretion allow the parties to submit written and oral arguments supporting or
opposing the Review Board's determination to assist it in making a final decision.
4-3-124 AUTHORIZING USE. OCCUPANCY OR SALE BEFORE COMPLETION OF DEVELOPMENT UNDER
SPECIAL-USE OR CONDITIONAL-USE PERMITS
(2) In cases when, because of weather conditions or other factors beyond the control of the special-use, or conditional-
use permit recipient (exclusive of financial hardship) it would be unreasonable to require the permit recipient to comply
with all of the requirements of this Chapter before commencing the intended use of the property or occupying the
buildings or selling lots in a subdivision, the Planning Director may authorize the commencement of the intended use of
the occupancy of buildings or the sale of subdivision lots (insofar as the requirements of this Chapter are concemned) if
the permit recipient provides a performance bond or other security satisfactory to the body to insure that all of these
requirements will be fulfilled within a reasonable period (not to exceed twelve months).

(b) When the Review Board imposes additional requirements on the permit recipient in accordance
with section 4-3-122 or when the developer proposes in the plan submitted to install amenities

- beyond those required by this Chapter, the Planning Director may authorize the permittee to
commence the intended use of the property or to occupy any building or to sell any subdivision lots
before the additional requirements are fulfilled or the amenities installed if he specifies a date by
which, or a schedule according to which such requirements must be met or each amenity installed
and if he concludes that compliance will be ensured as a result of any one or more of the following:

1. A performance bond or other security satisfactory to the Board is furnished,

2. A condition is imposed establishing an automatic expiration date on the permit, thereby
ensuring that the permit recipient's compliance will be reviewed when the application for
renewal is made,
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3. The nature of the requirements or amenities are such that sufficient assurance of compliance is
given by section 4-3-253 and section 4-3-254.

(c) With respect to subdivisions in which the developer is selling only undeveloped lots, the Business Council may
authorize final plat approval and the sale of lots before the requirements of this Chapter are fulfilled if the subdivider
provides a performance bond or other securities satisfactory to the Business Council to ensure that all these requirements
will be fulfilled within not more than twelve months after final plat approval.

4-3-125 COMPLETING DEVELOPMENTS IN PHASES

(a) If a development is constructed in phases or stages in accordance with this section, then, subject to sub-section (c),
the provisions of section 4-3-111 and section 4-3-124 shall apply to each phase as if it were the entire development.

(b) As a prerequisite to taking advantage of the provisions of sub-section (a), the developer shall submit plans that clearly
show the phases or stages of the proposed development and the requirements of this Chapter that will be satisfied with
respect to each phase or stage.

(c) If a development that is to be built in phases or stages includes improvements that are designed to
relate to, benefit, or be used by the entire development (such as a swimming pool or a tennis court in
a residential development) then, as part of the application for development approval, the developer
shall submit a proposed schedule for completion of such improvements. The schedule shall relate
completion of such improvements to completion of one or more phases or stages of the entire
development. Once a schedule has been approved and made part of the permit by the permit issuing
authority, no land may be used, no buildings may be occupied, and no subdivision lots may be sold
except in accordance with the schedule approved as part of the permit, provided that;

1. If the improvement is one required by this Chapter then the developer may utilize the
provisions of sub-sections 4-3-124(a) or (c).

2. If the improvement is an amenity not required by this Chaptér or is provided in response to a
condition imposed by the Review Board or Business Council, then the developer may utilize the
provisions of sub-section 4-3-124(b).

4-3-126 EXPIRATION OF PERMITS

(2) Zoning, conditional-use, and special-use permits shall expire automatically if, within one year
after the issuance of such.

1. The use authorized by such permits has not commenced, in circumstances where no
substantial construction, erection, alteration, excavation, demolition, or similar work is necessary
before commencement of such use or;

2. Less than 10% of the total cost of construction, erection, alteration, excavation, demolition, or
similar work on any development authorized by such permit has been completed on the site.
With respect to phased development (section 4-3-125), this requirement shall apply only to the
first phase.

(b) If, after some physical alterations to land or structures begins to take place, such work is discontinued for a period of
one year, then the permit authorizing such work shall immediately expire. However, expiration of the permit shall not
affect the provisions of section 4-3-127.

(c) The Administrator may extend for a period up to six months, the date when a permit would otherwise expire pursuant
to sub-sections (a) or (b), if he concludes that (i) the permit has not yet expired, (ii) the permit recipient has proceeded
with due diligence and in good faith, and (iii) conditions have not changed so substantially as to warrant a new
application. Successive extensions may be granted for periods of up to six months upon the same findings. All such
extensions may be granted without resort to the formal processes and fees required for a new permit.
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(d) For purposes of this section, the conditional use permit is issued when the Review Board votes 1o
approve the application and issue the permit and the special use permit is issued when the Business
Council votes to approve the Board action. A permit within the jurisdiction of the Administrator is
issued when the earlier of the following takes place: :

1. A copy of the fully executed permit is delivered to the permit recipient and delivery is
accomplished when the permit is hand delivered or mailed to the permit applicant; or

2. The Administrator notifies the permit applicant that the application has been approved and all
that remains before a fully executed permit can be delivered is for the applicant to take specified
actions, such as having the permit executed by the property owner so it can be recorded.

4-3-127 EFFECT OF PERMIT ON SUCCESSORS AND ASSIGNS

(a) Zoning, conditional-use, and special-use permits authorize the permittee to make use of land and
structures in a particular way. Permits are transferrable. However, so long as the land or structures or
any portion thereof covered under a permit continues to be used for the purposes for which the
permit was granted, then:

1. No person (including successors or assigns of the person who obtained the permit) may make
use of the land or structures covered under such permit for the purposes authorized in the permit
except in accordance with all the terms and requirements of that permit, and

2. The terms and requirements of the permit apply to and restrict the use of land or structures
covered under the permit, not only with respect to all persons having any interest in the property
at the time the permit was obtained, but also with respect to persons who subsequently obtain
any interest in all or part of the covered property and wish to use it for or in connection with
purposes other than those for which the permit was originally issued, so long as the persons who
subsequently obtain an interest in the property had actual or record notice (as provided in
subsection (b)) of the existence of the permit at the time they acquired their interest.

(b) Whenever a zoning, special-use, or conditional-use permit is issued to authorize development (other than single or
two-family residences) on a tract of land in excess of one acre, nothing authorized by the permit may be done until the
record owner of the property signs a written acknowledgement that the permit has been issued so that the permit may be
recorded in the county in which the land is located if it is fee land or in the Office of Land and Titles, Portland Area
Office if the land is in trust or restricted fee status and indexed under the record owners name as grantor.

4-3-128 AMENDMENTS TO AND MODIFICATIONS OF PERMITS

(2) Insignificant deviations from the permit (including approved plans) issued by the Review Board or the Administrator
are permissible and the Administrator may authorize such insignificant deviations. A deviation is insignificant if it has
no discernible impact on-site, on neighboring properties, the general public, or those intended to occupy or use the
proposed development.

(b) Minor design modifications or changes in permits (including approved plans) are permissible with the approval of the
Administrator. Such permission may be obtained without a formal application, public hearing, or payment of any
additional fee. For purposes of this section, minor design modifications or changes are those that have no substantial
impact on-site, on neighboring properties, the general public, or those intended to occupy or use the proposed
development.

(c) All other requests for changes in approved plans will be processed as new applications. If such requests are required
to be acted upon by the Review Board, new conditions may be imposed in accordance with section 4-3-122 but the
applicant retains the right to reject such additional conditions by withdrawing his request for an amendment and may
then proceed in accordance with the previously issued permit.

(d) The Administrator shall determine whether amendments and modifications of permits fall within the categories set
forth above in subsections (a), (b), and (c).

143



(e) A developer requesting approval of changes shall submit a written request for such approval to the Administrator, and
that request shall identify the changes. Approval of all changes must be given in writing.
4-3-129 RECONSIDERATION OF BOARD ACTION

(2) Whenever the Review Board disapproves a conditional-use permit application, an application for
a special-use permit (unless remanded by the Business Council under section 4-3-123) or a variance,
on any basis other than the failure of the applicant to submit a complete application, such action may
not reconsidered by the Board at a later time unless the applicant clearly demonstrates that:

1. Circumstances affecting the property that is the subject of the application have substantially
changed or;

2. New information is available that could not with reasonable diligence have been presented at
the previous hearing. A request to be heard on this basis must be filed with the Administrator
within twenty (20) days. However, such a request does not extend the period within which an

* appeal must be taken.

(b) Notwithstanding subsection (a), the Administrator or the Review Board may at any time consider a new application
affecting the same property on an application previously denied. A new application is one that differs in some substantial
way from the one previously considered.

4.3-130 APPLICATIONS TO BE PROCESSED EXPEDITIOUSLY

Recognizing that inordinate delays in acting upon appeals or applications may impose unnecessary costs on the appellant
or applicant, the Colville Tribes shall make every reasonable effort to process appeals and permit applications as
expeditiously as possible, consistent with the need to ensure that all development conforms to requirements of this
Chapter.

4-3-131 MAINTENANCE OF COMMON AREAS. IMPROVEMENTS. AND FACILITIES

The recipient of any zoning, conditional-use, or special-use permit, or his successor shall be responsible for maintaining
all common areas, improvements or facilities required by this Chapter or any permit issued in accordance with its
provisions, except those areas, improvements, or facilities with respect to which an offer of dedication to the public has
been accepted by the appropriate public authority. As illustrations, and without limiting the generality of the foregoing,
this means that private roads and parking areas, water and sewer lines, and recreational facilities must be properly
maintained so that they can be used in the manner intended, and required vegetation and trees used for screening,
landscaping, or shading must be replaced if they die or are destroyed.

MAJOR AND MINOR SUBDIVISIONS

4-3-132 REGULATION OF SUBDIVISIONS

Major subdivisions are subject to a 2-step approval process. Physical improvements to the land to be subdivided are
authorized by a conditional-use permit as provided in section 4-3-118, and sale of lots is permitted after final approval as
provided in section 4-3-135. Minor subdivisions only require 1-step approval process; final plat approval in accordance
with section 4-3-134.

4-3-133 NO SUBDIVISION WITHOUT PLAN APPROVAL

(a) No person may subdivide his land except in accordance with all of the provisions of this Subchapter. In particular, no
person may subdivide his land unless and until a final plat of the subdivision has been approved in accordance with the
provisions of 4-3-134 or 4-3-135 and recorded in the county in which the land is located if it is fee land, and (if the land
is in trust or restricted fee status) with the Bureau of Indian Affairs, Portland Area Title Office as well.

(b) The applicable recording office may not record a plat of any subdivision within the Colville Tribes' planning
jurisdiction unless the plat has been approved in accordance with the provisions of this Chapter.

4-3-134 MINOR SUBDIVISION APPROVAL

(a) The Planning Director shall approve or disapprove minor subdivision final plats in accordance with the provisions of
this section.

(b) An applicant for minor subdivision plat approval, before complying with subsection (c), shall submit a sketch plan to
the Planning Director for a determination of whether the approval process authorized by this section can be and should
be utilized. The Planning Director may require the applicant to submit whatever information is necessary to make this
determination, including, but not limited to, a copy of the tax map showing the land being subdivided and all lots
previously subdivided from that tract of land within the previous five years.




(c) Applicants for minor subdivision approval shall submit to the Planning Director a copy of the
plat conforming to the requirements in subsections 4-3-135(b) and (c) (as well as two prints of each
plat), except that a minor subdivision plat shall contain the following certificates in lieu of those
required in section 4-3-136.

1. Certificate of Ownership

I, hereby certify that I am the owner of the property described hereon, which property is within
the subdivision regulation jurisdiction of the Confederated Tribes of the Colville Reservation,
and [ freely adopt this plan of subdivision. '

b

Date , Owner

2. Certificate of Approval

I hereby certify that the minor subdivision shown on this plat does not involve the creation of
new public streets or any change in any existing public streets. that the subdivision shown is in
all respects in compliance with Chapter 4-3 of the Colville Tribal Code, and that therefore this
plat has been approved by the Planning Director, subject to its being recorded as provided in
subsection 4-3-133(a) within 60 days of the date below.

Date , Planning Director

3. A certificate of survey and accuracy, in the form stated in subsection 4-3-136(c).

(d) The Planning Director shall take expeditious action on an application for minor subdivision plat approval as provided
in section 4-3-130: However, either the Planning Director or the applicant may at any time refer the application to the
major subdivision approval process.
(e) Not more than atotal of three lots may be created out of one tract using the minor subdivision plat approval process,
regardless of whether the lots are created at one time or over an extended period of time.
(f) Subject to subsection (d), the Planning Director shall approve the subdivision unless the subdivision is not a minor
subdivision as defined in the Subchapter on Definitions under this Chapter or the application or the proposed subdivision
fails to comply with subsection (e) or any other applicable requirement of this Subchapter.
(g) If the subdivision is disapproved, the Planning Director shall promptly furnish the applicant with a written statement
of the reasons for disapproval.
(h) Approval of any plat is contingent upon the plat being recorded within 60 days after the date the certificate of
approval is signed by the Planning Director or his designee.
4-3-135 MAJOR SUBDIVISION APPROVAL PROCESS
(a) The Planning Director shall approve or disapprove major subdivision final plats in accordance with the provisions of
this section.
(b) The applicant for major subdivision plat approval shall submit to the Administrator a final plat, drawn in waterproof
ink on a sheet made of material that will be acceptable to the auditor’s office of the county in which the property is
located or the Portland Area BIA Title Office for recording purposes, and having the dimensions as follows:
Either 21" by 30", 12" by 18", or 18" by 24".
When more than one sheet is required to include the entire subdivision, all sheets shall be made of the same size and
shall show appropriate match marks on each sheet and appropriate references to other sheets of the subdivision. The
scale of the plat shall be at 1" equals not more than 100'. The applicant shall also submit two prints of the plant.

(c) In addition to the appropriate endorsements, as provided in section 4-3-136, the final plant shall
contain the following information:
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1. The name of the subdivision, which name shall not duplicate the name of any existing
subdivision as recorded in the applicable recordation office,

2. The name of the subdivision owner or owners,

3. The township, county, and state where the subdivision is located, and its status as trust or fee
land

4. The name of the surveyor and his/her registration number and the date of the survey,

5. The scale according to which the plat is drawn in feet per inch or scale ratio in words and
figures in bar graph, and

6. All of the additional information required by regulations adopted by the Planning Department
and approved by the Business Council.

(d) The Planning Director shall approve the proposed plat unless he finds that the plat or the proposed subdivision fails
to comply with one or more of the requirements of this Chapter or that the final plat differs substantially from the plans
or specifications approved in conjunction with the conditional-use permit that authorized the development of the
subdivision.

(e) If the final plat is disapproved by the Planning Director the applicant shall be furnished with the written statement of
the reasons for the disapproval.

(f) Approval of final plat is contingent upon the plat being recorded within 60 days after the approval certificate is signed
by the Director or his designee.

4-3-136 ENDORSEMENTS ON MAJOR SUBDIVISION PLATS

All major subdivision plats shall contain endorsements listed in subsections (a), (b), (c), and (d) herein.

(a) Certificate of Approval

[ hereby certify that all streets shown on this plat are within the Confederated Tribes of the Colville Reservation planning
Jurisdiction, all streets and other improvements shown on this plat have been installed or compieted or their installation
or completion (within 12 months after the date below) has been assured by the posting of a performance bond or other
sufficient surety, and that the subdivision shown on this plat is in all respects in compliance with Chapter 4-3 of the
Colville Tribal Code, and therefore this plat has been approved by the planning director, subject to its being recorded in
the County Auditor's office within 60 days of the date below.

Date , Planning Director
(b) Certificate of Ownership and Dedication
I hereby certify that I am the owner of the property described hereon, which property is located within the subdivision
regulation jurisdiction of the Confederated Tribes of the Colville Reservation, that I hereby freely adopt this plan of
subdivision and dedicate to public use all areas shown on this plat as streets, alleys, walks, parks, open space, and
easements, except those specifically indicated as private, and that | will maintain all such areas until the offer of
dedication is accepted by the appropriate public authority. All property shown on this plat as dedicated for a public use
shall be deemed to be dedicated for any other public use authorized by law when such other use is approved by the
Colville Business Council in the public interest.

)

Date , Owner

Notarized
(c) Certificate of Survey and Accuracy
I hereby certify that this map (drawn by me) (drawn under my supervision) from (an actual survey made by me) (an
actual survey made under my supervision) (a deed description recorded in Book ___,Page ___, Records of
(other); that the error of closure as calculated by latitudes and departures is 1: _____; that the boundaries not surveyed are
shown as broken lines plotted from information found in Book _,Page __, and that this map was prepared in
accordance with [statutory citation]. Witness my original signature, registration number and seal this ___dayof___,
19 .
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Registered Land Surveyor
seal or stamp

Registration Number
(Notarized)
(d) Road Department Engineer Certificate
[ hereby certify that the public streets shown on this plat have been completed, or that a performance bond or other
sufficient surety has been posted to guarantee their completion, in accordance with at least the minimum specifications
and standards of the BIA Roads Department for acceptance of subdivision streets on the BIA road/state highway system
for maintenance.

Supervisory Highway Engineer
4-3-137 PLAT APPROVAL NOT ACCEPTANCE OF DEDICATION OFFERS
Approval of a plat does not constitute acceptance by the Colville Tribes of the offer of dedication of any streets,
sidewalks, parks, or other public facilities shown on a plat. However, the Tribes may accept any such offer of dedication
by resolution of the Business Council or by actually exercising control over and maintaining such facilities.
4-3-138 PROTECTION AGAINST DEFECTS
(a) Whenever occupancy, use or sale is allowed under section 4-3-124 before the completion of all facilities or
improvements intended for dedication, then the performance bond or the surety that is required to be posted shall
guarantee that any defects in such improvements or facilities that appear within ¢e year after the dedication of such
facilities or improvements is accepted shall be corrected by the developer.
(b) Whenever all public facilities or improvements intended for dedication are installed before occupancy, use or sale is
authorized, then the developer shall post a performance bond or other sufficient surety to guarantee that he will correct
all defects in such facilities or improvements that occur within one year after the offer of dedication of such facilities or
improvements is accepted.
(c) An architect or engineer retained by the developer shall certify to the Tribes that all facilities and improvements to be
dedicated have been constructed in accordance with the requirements of this Chapter. This certification shall be a
condition precedent to acceptance by the Colville Tribes of the offer of dedication of such facilities or improvements.
{d) For purposes of this section, the term "defects” refers to any condition in publicly dedicated facilities or
improvements that requires the Colville Tribes to make repairs in such facilities over and above the normal amount of
maintenance that they would require. If such defects appear, the guaranty may be enforced regardless of whether the
facilities or improvements were constructed in accordance with the requirements of this Chapter.
4-3-139 MAINTENANCE OF DEDICATED AREAS UNTIL ACCEPTANCE
As provided in section 4-3-131, all facilities and improvements with respect 1o which the owner makes an offer of
dedication to public use shall be maintained by the owner until such offer is accepted by the appropriate public authority.
4-3-140 BUILDING. SEPTIC TANK. WATER. OR OTHER PERMITS NOT TO BE ISSUED FOR LAND DIVIDED
IN VIOLATION OF THIS CHAPTER
No building permit under Chapter 4-10 septic tank permit under Chapter 4-5, water or other permit shall be issued for
any lot, tract or parcel of land divided in violation of this Chapter. The prohibition contained in this section shall not
apply to an innocent purchaser for value without actual notice. All purchasers or transferee of property shall comply with
the provisions of this Chapter and each purchaser or transferee may recover damages from any person, firm, corporation,
or agent selling or ransferring land in violation of this Chapter, including any amount reasonably spent to conform to the
requirements of this Chapter as well as cost of investigation, suit, and reasonable attorney's fees occasioned thereby.
Such purchaser or transferee may as an alternative to conforming his property to these requirements rescind the sale or
transfer and recover costs of investigation, suit and reasonable attorney's fees occasioned thereby.
APPEALS, VARIANCES, INTERPRETATIONS
4-3-170 APPEALS
(2) An appeal from any final order or decision of the Administrator or the Planning Director may be taken to the Review
Board by any person aggrieved. An appeal is taken by filing with the Administrator and the Review Board a written
notice of appeal specifying the ground therefor. A notice of appeal shall be considered filed with the Administrator and
the Review Board when delivered to the Planning Department, and the date and time of filing shall be entered on the
notice by the planning staff.

(Amended 5/8/96, Resolution of 1996-155)
(b) An appeal must be taken within 30 days after the date of the decision or order appealed from.
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(c) Whenever an appeal is filed, the Administrator shall forthwith transmit to the Review Board all the papers
constituting the record relating to the action appealed from.
(d) An appeal stays all actions by the Administrator seeking enforcement of or compliance with the order or decision
appealed from, unless the Administrator certifies to the Review Board that (because of the facts stated in the certificate) a
stay would, in his opinion, cause imminent peril to life or property. In that case, the proceeding shall not be stayed except
by order of the Review Board or the Tribal Court, issued on application of the party seeking the stay, on due cause
shown, after notice to the Administrator.
(e) The Review Board may reverse or affirm (wholly or partly) or may modify the order, requirements or decision or
determination appealed from and shall make any order, requirement, or decision or determination that in its opinion
ought to be made in the case before it. To this end, the Review Board shall have all the powers of the officer from whom
the appeal is taken.
4-3-171 VARIANCES
(a) An application for a variance shall be submitted to the Review Board by filing a copy of the application with the
Administrator in the Planning Department. Application shall be handled in the same manner as applications for special-
use permits, in conformity with the provisions of sections 4-3-112, 4-3-113, and, 4-3-120.

(Amended 5/8/96,Resolution 1996-155)

(B) A variance may be granted by the Review Board if it concludes that strict enforcement of this
Chapter would result in practical difficulties or unnecessary hardships for the applicant and that, by

granting the variance, the spirit of this Chapter will be observed, public safety and welfare secured,
and substantial justice done. It may reach these conclusions if it finds that:

1. If the applicant complies strictly with the provisions of this Chapter, he/she can make no use
of his property,

2. The hardship of which the applicant complains is one suffered by the applicant rather than by
neighbors, or the general public,

)

. The hardship relates to the applicant's land, rather than personal circumstances,
. The hardship is unique, or neaﬂy so, rather than one shared by many surrounding properties,

. The hardship is not the result of the applicant's own actions,

4

5

6. The variance does not significantly adversely affect the environment,
7. The variance does not significantly adversely affect cultural resources,
8

. The variance does not conflict with shorelines management regulations, and

9. The variance will neither result in the extension of a non-conformity in violation of the
Subchapter on Non-Conformities under this Chapter nor authorize the initiation of a
nonconforming use of land.

(c) In granting variances, the Review Board may impose such reasonable conditions that will ensure that the use of the
property to which the variance applies will be as compatible as practical with the surrounding properties.

(d) A variance may be issued for an indefinite duration or for a specified duration only.

(e) The nature of the variance and any conditions attached to it shall be entered on the face of the zoning permit, or the
zoning permit may simply note the issuance of the variance and refer to the written record of the variance for further
information. All such conditions are enforceable in the same manner as any other applicable requirement of this Chapter.
4-3-172 INTERPRETATIONS

(a) The Review Board is authorized to interpret the zoning map and to pass upon disputed questions of lot lines or
district boundary lines and similar questions. If such questions arise in the context of an appeal from a decision of the
Administrator, they shall be handled as provided in section 4-3-170. .
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(b) An application for a map interpretation shall be initiated by filing 2 copy of the application with the Administrator in
the Planning Department. The application shall contain sufficient information to enable the Administrator to make the
necessary interpretation.

4-3-173 REQUESTS TO BE HEARD EXPEDITIOUSLY

As provided in section 4-3-130, the Review Board shall hear and decide all appeals, variance requests, and requests for
interpretations as expeditiously as possible, consistent with the need to follow regularly established agenda procedures,
provide notice in accordance with the Subchapter on Hearing Procedures for Appeals and Applications under this
Chapter and obtain the necessary information to make sound decisions.

4-3-174 BURDEN OF PROOF IN APPEALS AND VARIANCES

{(a) When an appeal is taken to the Review Board in accordance with section 4-3-170, the Administrator shall have the
initial burden of presenting to the Review Board sufficient evidence and argument to justify the order or decision
appealed from. The burden of presenting evidence and arguments to the contrary then shifts to the appellant, who shall
also have the burden of persuasion.

(b) The burden of presenting evidence sufficient to allow the Review Board to reach the conclusions set forth in
subsection 4-3-171(b), as well as the burden of persuasion on those issues, remains with the applicant seeking the
variance.

4.3-175 REVIEW BOARD ACTIONS ON APPEALS AND VARIANCES

(a) With respect to appeals, the Board's determination to reverse, affirm, or modify the order, requirement, decision, or
determination appealed from shall include, insofar as practicable, a statement of the specific reasons or findings of fact
that support the Board's decision. If a motion to reverse or modify is not made, then a motion to uphold the decision
appealed shall be in order.

(b) Before granting a variance, the Board must take a separate vote and vote affirmatively on each of the nine required
findings stated in subsection 4-3-171(b). Insofar as practicable, when the Board makes an affirmative finding on each of
the enumerated requirements it shall include a statement of the specific reasons or findings of facts supporting each such
finding.

(c) The Board may deny a variance on the basis that any one or more of the nine criteria set forth in subsection 4-3-
171(b) are not satisfied or that the application is incomplete. Insofar as practicable, such a denial shall include a
statement of the specific reasons or findings of fact that support it.

HEARING PROCEDURES FOR APPEALS AND APPLICATIONS

4-3-210 HEARING REQUIRED ON APPEALS AND APPLICATION

(a) Before making a decision on an appeal or application for a variance, special-use permit or conditional-use permit, or
a petition from the planning staff to revoke a special-use permit or conditional-use permit, the Review Board shall hold a
hearing on the appeal or application. At least one member of the Review Board shall preside over the hearing, except that
the Review Board may designate a hearing officer to conduct the hearing in lieu of a Board member.

(b) Subject to subsection (c), the hearing shall be open to the public and all persons interested in the outcome of the
appeal or application shall be given an opportunity to present evidence and arguments and ask questions of persons who
testify.

(c) The Review Board may place reasonable and equitable limitations on the presentation of evidence and arguments and
the cross-examination of witnesses so that the matter at issue may be heard and decided without undue delays.

(d) The Review Board may continue the hearing until a subsequent meeting and may keep the hearing open to take
additional information up to the point the final decision is made. No further notice of the continued hearing need be
published unless a period of six weeks or more elapses between hearing dates.

4-3-211 NOTICE OF HEARING

The Administrator shall give notice of any hearing required by section 4-3-210 as follows:

1. Notice shall be given to the appellant or applicant and any other person who makes a written

request for such notice by mailing to such person a written notice not later than ten days before
the hearing.

2. Notice shall be given to adjacent property owners by mailing a written notice no later than ten
days before the hearing to those persons whose property is adjacent (as that term is defined in the
Subchapter on Definitions under this Chapter) to the lot that is the subject of the application or
appeal. Notice shall also be given by prominently posting signs in the vicinity of the property
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that is the subject of the proposed action. Such signs shall be posted not less than seven days
prior to the hearing.

3. In the case of conditional-use or special-use permits, notice shall be given to other potential
interested persons by publishing a notice one time in a newspaper having general circulation in
the area not less than seven nor more than thirty days prior to the hearing.

4. The notice required by this section shall state the dates, time, and place of the hearing,
reasonably identifying the property that is the subject of the application or appeal, and give a
brief description of the action requested or proposed.

4-3-212 EVIDENCE

(a) The provisions of this section apply to all hearings for which a notice is required by section 4-3-210.

(b) All persons who intend to present evidence to the Review Board, rather than arguments only, shall be sworn.

(c) All findings and conclusions necessary to the issuance or denial of the requested permits or appeal shall be based on
reliable evidence. Evidence admissible in a court of law shall be preferred whenever reasonably available.

4-3-213 MODIFICATION OF APPLICATION AT HEARING

(a) In response to questions or comments by persons appearing at the hearing or to suggestions or recommendations by
the Review Board, the applicant may agree to modify his application including the plans and specifications submitted.
(b) Unless such modifications are so substantial or extensive that the Board cannot reasonably be expected to perceive
the nature and impact of the proposed changes without revised plans before it, the Board may approve the application
with the stipulation that the permit will not be issued until plans reflecting the modification are submitted to the planning
staff. '

4-3-214 RECORDS

(2) A tape recording shall be made of all hearings required by section 4-3-210, and such recording shall be kept for at
least two years. Accurate minutes shall also be kept of all such proceedings. but a transcript need not be made.

(b) Whenever practicable, all documentary evidence presented at a hearing as well as all other types of physical evidence
shall be made a part of the record of the proceedings and shall be kept by the Colville Tribes for at least two years.
4-3-215 WRITTEN DECISION

(a) Any decision made by the Review Board regarding an appeal or variance or issuance or revocation of a conditional-
use permit or a special-use permit shall be reduced to writing and served upon the applicant or appellant and all other
persons who make a written request for a copy.

(b) In addition to a statement of the Review Board's ultimate disposition of the case and any other information deemed
appropriate, the written decision shall state the Board's findings and conclusion, as well as supporting reasons or facts,
whenever this Chapter requires the same as a prerequisite to taking action.

ENFORCEMENT AND REVIEW

4-3-250 COMPLAINTS REGARDING VIOLATIONS

Whenever the Administrator receives a written, signed complaint alleging a violation of this Chapter, he shall investigate
the complaint, take whatever action is warranted, and inform the complainant in writing what actions have been or will
be taken.

4-3-251 PERSONS RESPONSIBLE

The owner, tenant, or occupant of any building or land or part thereof and any architect, builder, contractor, agent, or
other person who participates in, assists, directs, creates, or maintains any situation that is contrary to the requirements of
this Chapter may be held responsible for the violation and be subject to the penalties and the remedies herein provided.
4-3-252 PROCEDURES UPON DISCOVERY OF VIOLATIONS

(a) If the Administrator finds that any provision of this Chapter is being violated, he shall send a written notice to the
person responsible for such violation, indicating the nature of the violation and ordering the action necessary to correct it.
Additional written notices may be sent at the Administrator's discretion.

(b) The final written notice (and the initial written notice may be the final notice) shall state what action the
Administrator intends to take if the violation is not corrected and shall advise that the Administrator’s decision or order
may be appealed to the Review Board in accordance with section 4-3-170.

(c) Notwithstanding the foregoing, in cases when delay would seriously threaten the effective enforcement of this
Chapter or pose a danger to the public health, safety, or welfare, the Administrator may seek enforcement without prior
written notice by invoking any of the penalties or remedies authorized in section 4-3-253

150



4-3-253 PENALTIES AND REMEDIES FOR VIOLATIONS

(a) Any act constituting a violation of the provisions of this Chapter or a failure to comply with any of its requirements,
including violations of any conditions and safeguards established in connection with the grants of variances, conditional
or special-use permits, shall subject the offender to a civil penalty of $100.00 per day. If the offender fails to pay this
penalty within 30 days after being cited for a violation, the penalty may be recovered by the Confederated Tribes of the
Colville Reservation in 2 civil action in the nature of debt. The Reservation Attorney, upon request of the Planning
Department, shall bring a civil action in the Colville Tribal Court to recover such debt. A civil penalty may not be
appealed to the Review Board if the offender was sent a final notice of violation in accordance with section 4-3-252 and
did not take an appeal to the Review Board as provided in section 4-3-170.

{(b) This Chapter may also be enforced by any appropriate equitable action.

(¢c) Each day that any violation continues after notification by the Administrator that such violation exists shall be
considered a separate offense for purposes of the penalties and remedies specified in this section.

(d) Any one, all, or any combination of the foregoing penalties and remedies may be used to enforce this Chapter.
4-3-254 PERMIT REVOCATION

(a) A zoning, conditional-use or special-use permit may be revoked by the permit-issuing authority (in accordance with
the provisions of this section) if the permit recipient fails to develop or maintain the property in accordance with the
plans submitted, the requirements of this Chapter, or any additional requirements lawfully imposed by the permit.

{(b) Before a conditional-use or special-use permit may be revoked, all of the notice, hearing and other requirements of
the Subchapter on Hearing Procedures for Appeals and Applications under this Chapter shall be complied with. The
notice shall inform the permit recipient of the alleged grounds for the revocation.

1. The burden of presenting evidence sufficient to authorize the permit-issuing @uthority to conclude that a permit should
be revoked for any of the reasons set forth in subsection () shall be upon the party advocating that position. The burden
of persuasion shall also be on that party.

2. A motion to revoke a permit shall include, insofar as practicable, a statement of the specific reasons or findings of fact
that support the motion.

(c) Before a zoning permit may be revoked, the Administrator shall give the permit recipient ten (10) days notice of
intent to revoke the permit and shall inform the recipient of the alleged reasons for the revocation and of his right to an
informal hearing on the allegations. If the permit is revoked, the Administrator shall provide the permittee a written
statement of the decision and the reasons therefor.

(d) No person may continue to make use of iand or buildings in the manner authorized by any zoning, special-use or
conditional-use permit after such permit has been revoked in accordance with this section.

4-3-255 EXHAUSTION OF ADMINISTRATIVE REMEDIES

Any decision or order of the Planning Department that is reviewable by the Review Board under section 4-3-170 shall
not be considered a final order or decision subject to judicial review. Exhaustion of all available administrative remedies
inctuding any administrative appellate review is a jurisdictional requirement to judicial review.

4-3-256 JUDICIAL REVIEW

Every decision of the Colville Business Council granting or denying a rezone application or special-use permit and every
final order decision or action of the Review Board shall be subject to review by the Colville Tribal Court upon the filing
of a timely petition of review pursuant to the procedures set forth in section 2-4-19 of the Colville Administrative
Procedure Act.

The petition for review shall briefly set forth that portion of the decision appealed from; the statutory reference(s) relied
upon to support the relief requested; and, which standard of review set forth in section 2-4-19(7) provides the basis for
the petition. _

NON-CONFORMITIES

4-3-290 PURPOSE

It is the purpose of this Subchapter to provide for the regulation of legally nonconforming structures, lots of record, uses,
and to specify those circumstances and conditions under which such non-conformities shall be permitted to continue. It is
necessary and consistent with the requirements prescribed by this Chapter that those non-conformities which adversely
affect orderly development and the value of nearby property not be permitted to continue without restriction. Such non-
conformities are declared to be incompatible with permitted uses in the zones in which they are located.

With limited exceptions, the regulations of this section permit such non-conformities to continue without specific
limitation of time but are intended to restrict further investments which would make them more permanent.

The burden of establishing that any non-conformity is a legal non-conformity is upon the owner of such non-conformity
and not upon the Colville Tribes.
4-3-291 DEFINITIONS
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(a) A Legal Non-conformity is any land use, structure, lot of record, or sign legally established prior to the effective date
of this Chapter or subsequent amendment to it which would not be permitted by or is not in full compliance with the

_ requirements of this Chapter.

~ (b) A Nonconforming Use is an activity using land, buildings, signs, and/or structure for purposes which were legally
established prior to the effective date of this Chapter or subsequent amendment to it and which would not be permitted to
be established as a new use in a zone in which it is located by the regulations of this Chapter.

(¢) A Nonconforming Structure is any building or structure, other than a sign, legally established prior to the effective
date of this Chapter or subsequent amendment to it.

(d) A Nonconforming Lot of Record is any validly recorded lot which at the time it was recorded fully complied with all
applicable laws and titles but which does not fully comply with the lot requirements of this Chapter conceming
minimum area or minimum lot width.

4-3-292 NONCONFORMING LOTS OF RECORD

(2) Any parcel of land or portion thereof which is to be dedicated to a public or semi-public entity for a road, canal,
railroad, utility or other public use shall be exempt from the minimum lot size requirements set forth by this Chapter.

(b) Any lot which is smaller than the minimum area required in any zone may be occupxed by an
allowed use in that zone provided that:

1. The lot was a lot in a duly platted and recorded subdivision on or before the date of this
Chapter, or was a parcel created by an approved land partitioning prior to such date.

2. The use conforms to all other requirements of that zone.
3. If there is an area deficiency, residential use shall be limited to a single dwelling unit.

4. Approval of the Planning Department is obtained as applicable.

4-3-293 NONCONFORMING USES OF LAND

Where at the effective date of the adoption of this Chapter or amendment thereto, a lawful use of land exists that is made
i no longer permissible under the terms of this Chapter or amendments thereto, such use may continue so long as it

* remains lawful and subject to the following provisions:

1. No such nonconforming use shall be enlarged or increased, nor extended to occupy a greater
area of land.

2. No such nonconformity shall be moved in whole or in part to any position of the lot or parcel
occupied by such use at the time of adoption of this Chapter or amendment thereto.

3. If any such nonconforming use of land ceases for any reason for a period of more than 6
months any subsequent use of such land shall conform to the standards specified by the zone in
which it is located.

4-3-294 NONCONFORMING STRUCTURES
Where a lawful structure or structures exist at the effective date of the adoption of this Chapter or amendment thereto,
such stfucture or structures may be continued so long as it remains lawful and subject to the following provisions:

1. No structure or structures may be enlarged or altered in any way which increases its non-
conformity.

2. Should any structure be destroyed by any means to an extent of more than 50 percent of its
replacement cost at the time of its destruction, it shall not be reconstructed except in conformity
with the provisions of this Chapter.

3. Should said structure be moved for any reasons for any distance whatever, it shall thereafter
conform to the regulations of the zone in which it is located.
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4-3-295 NONCONFORMING USES OF STRUCTURE AND LAND
[f a lawful structure and land in combination that exists at the effective date of adoption or amendment of this Chapter

could not be built under the terms of this Chapter, it may remain so long as it is otherwise lawful and subject to the
following provisions:

1. A nonconforming use of land structures shall not be altered, enlarged, extended, constructed,
reconstructed, moved or substantially altered in any way except to change use of the structure to
a use permitted in zone in which it is located.

2. If no structural alterations are made, any nonconforming use of a structure may be changed to
another nonconforming use provided that the Planning Department or the Review Board may by
ruling or by finding in the specific case, that the proposed change is equally or more appropriate.
In permitting such change the Board or Department may require appropriate conditions or
safeguards in accordance with the provisions of this Chapter.

3. Any nonconforming use may be extended throughout any parts of a building which were
arranged and designed for that use at the time of adoption of this Chapter however, the use shall
not be allowed to extend to other neighboring properties.

4. All nonconforming uses shall be registered as such with the Administrator within six months
of the effective date of this Chapter. Any nonconforming uses claimed after this period must
show proof and obtain acknowledgement as such from the Review Board.

SPECIAL PROPERTY USES

4-3-320 NECESSITY FOR SPECIAL USE PERMIT

All of the following and all matters directly related thereto are declared to be uses possessing characteristics of such
unique and special form as to make impractical their being included automatically in any class of use as set forth in the
various use districts of this Chapter, and the authority for the location and operation thereof shall be subject to review
and the issuance of a special-use permit by the Review Board in accordance with the requirements of sections 4-3-118 to
4-3-122. Provided, that special-use permits may not be granted for a use in a district from which it is specifically
excluded. Provided further, that a special-use permit shall not be issued without the review and approval of the Business
Council in accordance with section 4-3-123.

4-3-321 SPECIAL USES DESIGNATED

(a) Automobile dismantling, wrecking or junk yards: Provided that such uses shall be specifically excluded from all but
the Ag and [ Districts. :

(b) Cemeteries: Provided that such uses shall be specifically excluded from the W, GP, C and I Districts, and further
provided that the following requirements are met:

1. External boundaries of a cemetery shall be devoted to the planting of sight-obscuring trees and
shrubs;

2. No plot within a cemetery shall lie closer than ten (10) feet to any lot line;

(c) Crematories, Columbaria and Mausoleums: Provided such use shall be specifically excluded from the GP and W
Districts; and the R and F Districts as well unless inside of a permitted cemetery in that District.

(d) Fertilizer Manufacturing Plants: Provided that these uses shall be specifically excluded from all districts except the
Ag and [ Districts.

(e) Livestock Feeding or Sales Yards: Provided that such uses shall be excluded from all but the A and I Districts.

(f) Mining, Including Quarrying, Mineral Extraction, Exploration, etc.: Provided that these uses shall be specifically
excluded from all districts except the A, Ru and F Districts.

(g) Mobile Home Parks: Provided that the following minimum requirements are met:

1. Lot size of ten (10) acres with a maximum density of ten (10) spaces per gross acre;



e

2. No spaces may be occupied until a minimum of fifty (50) spaces have been completed for
occupancy, together with the requisite facilities therefor;

3. A greenbelt planting strip, not less than twenty (20) feet in width, shall be located along all lot
lines of the park not bordering a street. Such greenbelt shall be composed of one (1) row of
deciduous and/or evergreen trees, spaced not more than forty (40) feet apart and not less than
three (3) rows of shrubs, spaced not more than eight (8) feet apart and which grow to a height of
five (5) feet or more after one (1) full growing seasons and which shrubs will eventually grow to
a height of not less than twelve (12) feet.

(h) Public Buildings: Including police stations, fire stations, art galleries, museums and libraries.

(1) Public utilities or utilities operated by mutual agencies consisting of water wells, electrical substations, gas metering
stations, power booster or conversion plants and the necessary buildings, apparatus or appurtenances thereto, but not
including distribution mains.

(i) Radio and Television Broadcasting Stations and Transmitters: Provided that such be specifically excluded from the W
and R Districts. '

(k) Rendering of Animal Fat, Bones, Meat Scraps, Slaughter Houses or Meat Packing Plants: Provided that these uses
shall be specifically excluded from all districts except the Ag and I Districts.

(D Sanitary Land Fill: Provided such use shall be specifically excluded from all districts except the Ag and Ru Districts.
(m) Sewage Disposal or Treatment Plants: Provided that these uses shall be specifically excluded from all districts
except the Ag and I Districts. '

(n) RV Park, Court, or Camp: Provided that these uses shall be specifically excluded from the GP, W,R,Iand F
Districts, and further provided that the following requirements are met:

1. Access to such use shall only be from a major or secondary arterial;
2. All tribal and Indian Health Service requirements shall be fulfilled;

3. All external boundaries abutting any R District shall be effectively sight screened by a view-
obscuring fence or by a combination of fencing and landscaping.

4-3-322 REVIEW BOARD ACTION

In granting a permit for any of the above-listed special uses the Review Board shall ascertain whether the present and
future needs of the community will be adequately served by the proposed development and if the community as a whole
will benefir rather than be injured by the proposed development. As provided in section 4-3-122 the Review Board may
attach additional conditions to the issuance of a special-use permit to insure that structures and areas proposed are
surfaced, arranged and screened in such a manner that they are in harmony with and not detrimental to existing or
reasonable expected future development of the neighborhood. In the case of those special uses for which no requirements
have been listed, in addition to the conditions it may impose under section 4-3-122, the Review Board may impose any
reasonable height, yard or lot size requirements provided that it is satisfied that the requirements and other conditions
imposed are sufficient to prevent detrimental effects on adjoining land or structures.

SECTIONS 4-3-350 TO 4-3-439
RESERVED

AMENDMENTS
4-3-440 INITIATION OF AMENDMENT
This Chapter may be amended by changing the boundaries of zones or by changing any other provisions thereof,
whenever the public necessity and convenience and the general welfare requires such an amendment. Such a change may
be proposed by the Planning Department, the Review Board on its own motion, or by motion of the Colville Business
Council. Any proposed quasi-judicial amendment or change shall first be submitted to the Review Board and the Board
shall, within thirty (30) days after the hearing required in section 4-3-441 recommend to the Business Council approval,
disapproval, or modification of the proposed amendment.
4-3-441 APPLICATION BY PROPERTY OWNER
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An application for amendment by a property owner or his authorized agent shall be filed with the Planning Director. The
application shall be made on the form provided by the Department. In acting upon the application the Department shall
follow the procedures set forth in section 2-4-9 of the Colville Administrative Procedure Act (Chapter 2-4).

4-3-442 PUBLIC HEARING ON AN AMENDMENT

Before taking final action on a proposed amendment, the Review Board shali hold a public hearing thereon. The
"Planning Department and Board shall follow the procedures for rulemaking set forth in the Colville Administrative
Procedure Act, Chapter 2-4 of the Colville Tribal Code. For amendments to the text, notice of the time and place of the
hearing on the proposed amendment shall be given for publication in a newspaper of general circulation, not less than
five (5) days, nor more than thirty (30) days, prior to the date of the hearing.

4-3-443 STANDARDS FOR ZONE CHANGE

The burden of proof is upon the one seeking change. The degree of that burden increases
proportionately with the degree of impact of the change which is sought. The applicant shall in all
cases establish:

1. Conformance with the Comprehensive Plan.
2. Conformance with all applicable statutes.
3. That there is a public need for a change of the kind in question.

4. That need will be best served by changing the classification of the particular piece of property
in question as compared with other available property.

5. That there is proof of a change of circumstance or a mistake in the original zoning.

4-3-444 ACTION BY THE COLVILLE BUSINESS COUNCIL

The Colville Business Council may, after public hearing by the appropriate lower body, enact a Resolution granting the
zone change or amendment, or may by motion deny the granting of the zone change or amendment.

4-3-445 RECORD OF AMENDMENTS

The signed copy of each amendment to the text of this Chapter, including the legal description of ail lands rezoned
legislatively or quasi-judicially shall be maintained on file in the office of the Planning Department. A record of such
amendments shall be maintained by the Planning Director in a form convenient for use by the public and shall include a
map showing the area and date of all amendments thereto. The Director shall keep the map of this Chapter as originally

enacted. Every five (5) years after the enactment hereof, a map showing the cumulative amendments hereto for that
period shall be filed with the Department.

4-3-446 RESOLUTION OF INTENT TO REZONE

If, from the facts presented, findings, and the report and recommendations of the Review Board, as required by this
Subchapter, the Board determines that the public health, safety, welfare and convenience will be best served by a
proposed change of zone; the Business Council may indicate its general approval in principle of the proposed rezoning
by the adoption of a "Resolution of Intent to Rezone”. This resolution shall include any conditions, stipulations or
limitations which the Business Council may feel necessary to prevent speculative holding of the property after rezoning.
The fulfillment of all conditions, stipulations and limitations contained in said Resolution of Intent on the part of the
applicant, shall make such resolution final without further action by the Colville Business Council.

The failure of the applicant to meet any or all conditions, stipulations or limitations contained in a resolution of intent,
including the time limit placed in the resolution, shall render said resolution null and void, automatically and without
notice, unless an extension is granted, by the Business Council upon recommendation of the Review Board.
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NON-INDIAN LAUNCHES SUIT OVER AUTHORITY OF TRIBE
Article

Dan Hoover showed up in a Colville tribal court, despite once vowing he would
never appear there. Hoover, 64, contends the tribal court has no jurisdiction
over him because he is not an Indian. "With all due respect to the court, I'm
making a special appearance here today." Hoover told Colville Tribal Court Judge
Mary Wynne on Monday. "I don't recognize the tribes' authority to hear this
case." But Hoover reluctantly appeared Monday to answer a lawsuit the tribal
government filed against him. The lawsuit seeks an order barring Hoover from
proceeding with a four-unit subdivision that Ferry County officials approved for
his 33-acre property. Hoover said he expect Wynhde to rule &gainst him but he
hopes to do better in federal court. In July 1994, U.S. District Judge Fred Van
Sickle rejected Hoover's bid to go straight to the federal court in Spokane.

" But Van Sickle didn't rule on the merits of Hoover's argument that he shouldn't
have to answer to a government in which he can't vote. Hoover sued the Ferry
County government in that case, claiming the county sold him down the river by
agreeing to cooperate with the tribal government in land-use decisions. Both
governments claim jurisdiction over reservation land owned by non- -Indians. Terxry
Country Prosecutor Al Nielson, who just resigned, has twice refused to join the
fray. Nielson said the county cannot afford a case that likely would have to go
to the U.S. Supreme Court. Tribal attorney Tim Brewer and Hoover found little
to agree on Monday, except that they will likely meet again in federal court.
Witnesses said zoning protection is particularly important in the 200-square-
mile Hells Gate Game Preserve in the southeast co¥ner of the reservatiom, where ’

Hoover has gne of “only about two dozen homes. Hoover repeatedly objected to
"irrelevant" testimony, and insisted that the only issue is whether the tribel
government has authority over non-Indians.
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COMMENTARY

Tribal Implementation of GIS:
A Case Study of Planning Applications
with the Colville Confederated Tribes!

MICHAEL E. MARCHAND AND RICHARD WINCHELL

Geographic Information Systems (GIS) are computer systems that
link large sets of data with spatial representation in maps. Much
of the data utilized in governmental decision making has a spatial
component, and the ability to map data and organize information
spatially can be extremely valuable in governmental decision
making. The application of GIS within tribal governments is an
important process that can help empower tribes, particularly with
regard to natural resources management and land and ‘water
rights litigation.?

Recognizing this potential, the Bureau of Indian Affairs in 1983
established a Geographic Information System (GIS) officially titled
the Indian Integrated Resource Information Program ([IRIP).}
This project grew to offer a training program in 1986 and provided
a demonstration project for ten tribes across the nation to create
American Indian applications of Geographic Information Sys-

Michael E. Marchand is planning director of the Colville Confederated Tribes,
Nespelem, Washington. Richard Winchell is a professor of urban and regional
planning at Eastern Washington University, Cheney, Washington.
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tems.’ A national office, here called the National Center, was
established in Golden, Colorado, tostaff and su pportthe develop-
ment of a GIS database using ARC/INFO for each of the ten tribes
and to promote the effective development and application of GIS
management within each of the tribal governments. ARC/INFO
is a specific software package capable of sophisticated mapping
and analysis of spatial information and is recognized as “state of
the art” GIS technology.

The National Center has successfully developed databases and
limited GIS applications with the ten tribes, emphasizing timber
and natural resource management, but implementation of inte-
grated GIS applications within tribes has been difficult. Although
the GIS effort has proven effective for resource management and
development, particularly for forestry on the Colville Reservation,
the expanded use of the system for land use records, planning, and
other local government applications has been slow. An overreli-
ance on the National Center GIS technical staff and Bureau of
Indian Affairs resources has slowed the development of local
agency staff capability. .

This paper presents a case study of critical issues in the use of
GIS within the tribal government of the Colville Confederated
Tribes, one of the ten national demonstration projects selected by
the Bureau of Indian Affairs. Research for this project was carried
out as the planning department of the Colville Confederated
Tribes worked with the tribal planning program at Eastern Wash-
ington University to conduct a land use assessment for a portion
of the reservation, and to utilize the resources of the GIS demon-
stration project. Three important issues were identified during
these efforts to conduct a land use feasibility study: (1) There was
a need to create a coordinated, tribally based program in which
local tribal members gained full access and control of GIS data and
applications processes, with technical assistance to achieve this
end provided by the Bureau of Indian Affairs; (2) such a system
required additional staffing, hardware, and extensive education
at a wide range of technical skill levels within the tribe; and (3)
there are important concerns about sensitive cultural and commu-
nity data which can be mapped but which tribal members do not
wish to become public. This last issue creates a management
problem in tribal control and use of the data. Sensitivity to tradi-
tional uses and values of the land should play a part in tribal GIS
applications, integrating such data into maps, where possible, but
recognizing the need for tribal controls and security of the data,
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which has value even if not mapped. GIS applications within such
contexts hold much potential for improved decision making within
tribal governments, but the use of the technology and the imple-
mentation of effective GIS management systems will require
major tribal efforts in conjunction with the utilization of federal
resources.

THE NEED FOR TRIBALLY CONTROLLED
GIS APPLICATIONS

The need for a coordinated, tribally based and tribally controlled
GISisevidentin the existing policies between Indian communities
and the Bureau of Indian Affairs to promote self-determination.
The Indian Self-Determination and Education Act of 1975 identi-
fied the failure of the federal government to effectively create and
support tribal governance and empowerment, including a failure
to train tribal members for responsible roles in local tribal govern-
ment. This act was furthered by formal policy statements regard-
ing tribal government by both the Reagan and Bush administra-
tions but has commonly met resistance in its application and
implementation in the field.

Unfortunately, the Bureau of Indian Affairs did not fully em-
brace the principles of the act in establishing the National Center’s
GIS system, which should have included working actively to train
local tribal governments for full takeover and administration of

 the program. Instead, a “neutral” position that supported either

BIA or tribal control of the GIS applications was adopted. Inmany
cases, the key application—forestry management—was controlled
by National Center staff and local BIA officials instead of directly
by the tribes, so the GIS applications became a federal function,
instead of a new locally controlled resource. The BIA’s neutral
position did not restrict tribes that wanted control of GIS applica-
tions; however, because of the complexity of the GIS resource
itself, including hardware, software, centralized data access, train-
ing, and technical assistance, tribes that may have desired more
control of the GIS applications often allowed local BIA officials to
dominate the applications process.

Additional problems were inherited because the GIS programs
began in the pionecring stages of GIS technology, but this technol-
ogy has evolved at a rapid pace. Five years ago, the expense and
unwieldiness of hardware platforms led to the centralized “* '-
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tional Center” philosophy. Since that time, however, hardware
technology has skyrocketed and prices have plummeted. Soft-
ware has likewise evolved. The Colville database, for example,
was initially created with the public domain “Moss” software. The
BIA decided to convert to ARC/INFQO, but the initial systems that
were created are themselves obsolete at this time. The idea of a
centralized database repository for all tribes is also no longer
necessary with new workstations, and a decentralized, more
extensive, and active application by tribes can be developed.

The sheer distance between National Center staff and end-users
at the reservation level has also increased problems. The Naho’nal
Center staff, well-versed in computer technology, have very lim-
ited knowledge of tribal operational needs. There is a broad range
in data quality. There is also considerable variation in the regional
and local geographicsituation of each tribe, which nust be under-
stood in creating appropriate GIS applications.

THE COLVILLE CONFEDERATED TRIBES'
GIS APPLICATIONS

The Colville Confederated Tribes, with a land base approximately
the size of Connecticut, has extensive timber resources and oper-
ates its own timber mill, which generates gross receipts of more
than $60 million annually and employs more than 160 tribal
members. The tribe’s timber resource is managed for sustained
yield; application of GIS technology to that manag,ement process
is simply the latest application of “state of the art forestry man-
agement techniques. Within the Colville Confed.erated Tribes, tl;?
GIS applications were created primarily by National Center staff.
This provided the framework for initial applications, utilizing an

intact database created with special support and application to |

timber resources management. _
Unfortunately, this application of GIS to timber management

limited the scope of the applications within tribal government and
created limitations for expansion of GIS applications to other
offices and agencies, including planning and.natural resources
divisions of the tribal government. It was so tm.le—conSl_m.nnig to
utilize the system in resource management that it was difficult to

expand to other applications runby tribal members directly under -

the tribal business council. ,
In addition, there was a huge gap between the database creators
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at the National Center and the end-users at the reservation level.
Local users did not know how to access the data, which was stored
in Colorado. The access to this data for the Colville Confederated
Tribes, for example, was through local BIA staff responsible for
timber management. Other applications by the tribe were often
limited to the time these staff members could take off from their
regular assignments to assist in new applications. Although the
system and data were in place, there was inadequate support staff
to provide effective access beyond the initial application to forest
management. In addition, National Center staff were not able to
identify or assess problems in the quality of the data, which was
generally poor. Maps were produced that indicated land uses or
vegetation types that were not the same as what was actually on
the ground. Recognition of these problems and correction requires
working with the database over time in local field applications.
Two processes were begun in 1989 to expand the application of
GIS throughout tribal ‘government. First, an interdepartmental
commitlee was established to inform all offices within the tribe
about possible use of GIS and to coordinate such applications.
Regional BIA staff, along with representatives of the Golden,
Colorado, National Center made presentations and assisted the
tribe to understand the varied opportunities for expanded GIS
applications through presentations to this committee. The tribe,
however, lacked the staff and the funding to implement the
expanded program. Over time, the issue of control remained
important, since the BIA was responsible for forest management
and land titles and records, and seemed unwilling to relinquish

- control of some information to the tribe. On the other hand, some

tribal members were concerned that tribal maps of archaeological
sites and other cultural use areas might be used to disrupt sites.
Both legitimate and political concerns guided the committee, but
ultimately the tribe’s Physical Resources Department was identi-

- fied as the control point for GIS. The process remained dependent

uponaccess, support, and technical assistance from the BIA through
funding for a new GIS manager and continued support by local
BIA forestry staff.

The second process to expand tribal GIS applications was a
contract between the tribal planning department and Eastern
Washington University to demonstrate a GIS application in a land

} use analysis of the impact of a proposed ski resort and recreation

area on tribal lands. This project was funded by the tribe but was

¢ dependent upon the BIA to provide base maps generated by the
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GIS program, along with digitized files of soils and environmental
information for the site. :

Initial meetings and presentations by the local BIA forestry
officials were very promising, and the project wasdesigned around
assumptions of file access and some technical support from the
BIA staff. As the project evolved, technical assistance was pro-
vided to develop the base maps, but the priorities of the BIA staff,
combined with technical difficulties in downloadingfiles, dragged
out the time processes. Ultimately, although the project used a
computer-generated soils base map for analysis, the analysis
maps were generated by hand.

Self-determination—that is, the operation and control of pro-
grams and decisions by trained tribal members within local tribal
government—is a difficult goal to achieve, but the delivery of GIS
within tribes offers an excellent opportunity to further this effort.
Unfortunately, applications of GIS in Indian tribal governments
often have maintained too close relations with or been directly
controlled by the National Center instead of tribal departments
and staff. Current GIS delivery could and should be modified to
fully promote self-determination. This can be done through ex-
panded efforts to train tribal members to understand and operate
GIS applications, and through development of long-term support
for tribes so that their governments can take over the GIS applica-
tions.

COMPLEX ORGANIZATION AND TRAINING NEEDS

The second concern in tribal GIS applications lies not with the
control of GIS but with the needs for additional staffing and with
the complex and diverse training necessary to develop fully
integrated GlSapplications within local government. These issues
are common to any governmental application and are based on
diverse data needs and uses in government offices. Tribal govern-
ments are relatively new institutions in their present form, many
formed under the Indian Reorganization Act of 1934 and most
remaining extremely small until the late 1970s. The Colville Con-
federated Tribes, for example, employed only thirteen staff per-
sonsin1972and had a very limited role in governance. By 1991, .the
tribeemployed over one thousand tribal members, with'operatmg
budgets of tribal and federal programs at over $100 million. _
The new.and rapidly expanding government of the Colville
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Confederated Tribes suffers from a lack of long-term definition of
roles and responsibilities of various tribal agencies and offices but
also has the potential to create new frameworks for effective
governance. GIS applications therefore can serve as a catalyst to
improved government within tribes, if adequate technical sup-
port and coordination to identify its full potential can be estab-
lished. This is underway with considerable success within the
Colville tribal government, and a combination of tribal resources
and BIA local and national support seem to be leading to broader
use and applications of GIS within the tribe.

The new tribal GIS manager has been on the job less than a year,
so the actual linkage of different data sources and applications is
still being developed. So far, most departments in the tribe and the
BIA have been supportive of the effort, but under the current
economic recession, funding any new program has been difficult.
The ability of the tribe to integrate GIS effectively into its opera-
tions will continue to depend on an expanded training and educa-
tion effort, which has been underway under the direction of the
tribal steering committee. Improved access to the system by
different departments, along with training and support for their
staff in utilizing the system, will be a key for expanded applica-
tions. GIS technology is not suitable for part-time operators.
Proficiency with the computer systems requires full-time systems
analysts and programmers.

CULTURAL INFORMATION WITHIN GIS

Animportant concern of tribal governments is the generation and
use of sensitive data in GIS. Tribal governments are more than just
local governments. Their mission includes preservation of cul-

- ture, language, and traditions—responsibilities that extend far

beyond the “provision of services” goals of most other local
governments. To meet these responsibilities, many tribes have
cultural offices that help preserve and promote tribal cultures and
also assure the protection of cultural resources. What is unique
about these resources and this information is that it can sometimes
be mapped, yet, through mapping, the information loses the
informal controls of tribal elders and enters the domain of “just
another set of data.” The appropriate mapping, interpretation,
and use of such information are critical functions of the tribe o
et its obligation to its tribal member. Control of such infors
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tion by the tribal government and by tribal elders is essential not
oniy to the preservation of tribai culture but aiso to effective GiS
management.

The Colville Confederated Tribes hasa cultural resourcesboard,
which oversees all possible development. In this regard, the board
does utilize maps of archaeological sites, historic sites, cultural
resource areas, including hunting and gathering areas used by
traditional peoples today, and spiritually significant sites. This
information is clearly not public and is not even for use by tribal
government staff. The integration of such information as part of
tribal GIS applications is important but difficult. Again, tribal
control of the system, and especially of culturally significant
mapped data, is essential.

As part of the Moses Mountain ski resort lar:d use analysis,
students conducted extensive interviews with traditional commu-
nity members. These interviews led to mapping of cultural re-

sources, including berry-picking areas and medicinal plant areas -

within the study region. The maps were used as critical elements
of an impact assessment in the project.

CONCLUSIONS

The implementation of an integrated GIS effort within tribal
governments holds great potential as a contribution to increased
effectiveness of local government. The Bureau of Indian Affairs
has established GIS demonstration projects in ten Indian commu-
nities around the nation and has successfully created a national
tribal GIS center in Golden, Colorado, linked to these ten tribal
governments. Key issues of tribal control, along with training and
technical support for tribal members to assume that control, still
need to be resolved. In addition, special sensitivity to cultural
resources must be achieved before effective implementation of
GIS takes place.

The Colville database was initially created to serve very limited
objectives under the National Center in Golden, Colorado. Future
-applications and potential data end-users were not considered in
the initial systems setup. The existing GIS database is inadequate,
and the centralizing demands of large mainframe computer hard-
ware no longer is necessary. GIS technology’s potential, however,
does look promising, and the Colville Confederated Tribes has
made acommitment to revamp the entire GIS system. At this time,
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the tribe has started to acquire its own GIS staff and is initiating its
own needs assessment and systems planning processes. Through
these tribally controlled efforts, linked to decentralized National
Center resources, GIS offers an important technology which can

expedite positive governmental decision making and tribal devel-
opment.

NOTES

1. Aninitial version of this paper was presented by the authors in October
1991 at the annual meeting of the Applied Geagraphy Conference, Toledo, Ohio.

2. Bryan.A. Marozas, “The Role of Geographic Information Systems in
American Indian Land and Water Rights Litigation,” American Indian Culture and
Rescarch Journal 15:3 (1991): 77-93.

3. Don Hall, “GIS Provides New Management Tool for Tribal Natural
Resource Managers,” Native American Fish and Wildlife Society (Spring 1991), 3.

4. Thetendemonstration tribes in the initial implementation of GIS include
the Colville Confederated Tribes and the Yakima Indian Nation from the state of

. Washington. Persons wishing further information may contact the National

Center by writing to the Geographic Data Services Center, 730 Simms Street,
Room 101, Golden, Colorado 80401 or calling (303) 231-5100.



Muckleshoot Zoning Ordinance

Enacted in 1981, the Muckleshoot Zoning Ordinance was designed for a relatively smaill
reservation located near a large, fast-growing city, Seattle, Washington. The total area of the
reservation is 3,840 acres, of which 689 acres are tribally owned and another 1,096 acres are
trust allotments. About one-third of the total number of 3,200 reservation residents are tribal
members.

Several different jurisdictions contend for authority within the Muckleshoot land base. Portions of
two counties, a main highway, and the northern section of the city of Auburn all intersect with
the reservation. The Zoning Ordinance, enacted before the United States Supreme Court's
decision in the Brendale case, asserts jurisdiction over "all property located within the exterior
boundaries of the Muckleshoot Reservation notwithstanding the issuance of any allotment or
patent and notwithstanding the trust status of the land involved, and ... all trust or restricted fee
property within Muckleshoot Indian Country.” (Section 7.01.060) In 1997 the Tribe and King
County clashed over an amphitheater project that the Tribe was developing on non-trust
reservation land that it had acquired. Despite efforts of nearby non-Indian farmers to halt the
project, the County did not issue an emergency measure that would have had that effect.

The reservation is composed of two distinct areas. The western portion is urban and melds with
the city of Auburn. The eastern part of the reservation is primarily agricultural and open space
area, and also includes gravel quarries. When the Muckleshoot first enacted their zoning
ordinance, their primary objectives were to preserve the river valley and its steep slopes by
zoning that area for conservation, and to ensure orderly development in areas zoned for such
activity. At that time, the majority of employed tribal members pursued livelihoods in the fields
of forestry, agriculture, and fisheries, occupations that are integral to Muckleshoot culture and
identity. Since the opening of a tribal casino in 1995, economic development has become more
important for the Muckleshoot. As a consequence, the zoning ordinance is under review to
determine whether it goes too far in protecting rural areas of the reservation from economic
activity.

The overall design of the Muckleshoot Zoning Ordinance is an elaborate statement of purpose
and findings, combined with a restrictive set of permitted uses and flexible provision for special
use permits. The avowed purpose of the Ordinance is "to maintain the Reservation as a social,
cuitural, political, and economic unit for the continued benefit and prosperity of the members of
the Muckleshoot Indian Tribe.” The Ordinance places a strong emphasis on preserving the
natural environment and promoting tribal culture, as reflected in language emphasizing use of
the land in a sensitive way; protection of traditional tribal lifestyles and culture by preserving
natural resources; prevention of pollution that degrades the environment; preservation of
agricultural areas and the rural character of the reservation; and preservation of existing views,
vistas, archaeological sites, trails, and fruit picking areas of the Muckleshoot people. While
development is allowed to advance the housing and other community welfare needs of
reservation residents, that development must be properly planned in relation to adjacent uses,
public utilities, and soil and flood conditions.

The Mucklieshoot Zoning Ordinance creates the following zones for the reservation:

» Rural Residential and Agricultural, with permitted uses being agricultural, forestry, single
family rural residential, cemeteries, churches, day care centers, home industry, and tribal
community facilities;

= Neighborhood Commercial, with permitted uses including retail sales and services,
restaurants, auto service stations, banks, and business and professional offices;

= Quarry, for continued use and development of existing quarries;



« Conservancy, to protect areas of wildlife habitat, natural scenic areas, sensitive areas of the
environment, and floodplain and slope areas, where the only permitted uses are
nonintensive.

To allow flexibility and creativity in land use decision-making, the Muckleshoot Zoning Ordinance
provides for special use permits, which enable uses not otherwise permitted in a zone, so long as
those uses adhere to the purpose of the zone and the overall objectives of the Ordinance. In
determining whether and on what terms to recommend approval of such permits, the Tribal
Planning Commission is directed to consider whether the proposed use is physically harmonious
with the area in which it is proposed, the nature of any environmental impact, and the extent to
which the proposed use meets the housing, employment, and other needs of reservation
residents. The Planning Commission must hold a public hearings before preparing a
recommendation regarding any special use permit. Ultimately, such recommendations are
submitted to the Tribal Council, which has final decision-making authority, subject to review by
the Muckleshoot Tribal Court. The Tribal Court's reviewing power is confined to determining
whether the Tribal Council's decision was "clearly erroneous” or without factual basis.

The Muckleshoot Planning Department is responsible for administering and enforcing the Tribe's
zoning ordinance. Under the Ordinance, any structure that is built or altered in violation of
zoning requirements is declared a public nuisance. The Tribe or any individual may bring an
action in Tribal Court to halt the use of any property in violation of the Ordinance, to obtain
damages, and to achieve restoration of the property. In addition, civil penalties, seizure, or
forfeiture may be imposed on any person who knowingly violates the Ordinance. It is important
that the fines are deemed civil, because the United States Supreme Court has declared that
Indian nations may not exercise criminal jurisdiction over non-Indians.
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Muckleshoot

Muckleshoot Indian Reservation

‘Bﬁ Federal reservation
W Muckleshoot
% King County, Washington

223 Muckleshoot Indian Tribe
1 39015 172nd Avenue SE
%34 Auburn, WA 98002
R {206) 939-3311

Total area 3,840 acres
- Federal trust 1,095.56 acres
Tribally owned 689.57

‘ Total labor force 1,484
;4 Total reservation population 3,238
. Tribal enrollment 1,008

e

LOCATION AND LAND STATUS

The reservation was established by executive order in 1857 and
presidential order in 1874; however, the original 3,332 acres of the
reservation were quickly taken away from the Muckleshoot
through allotment in 1934. By 1971, the tribe owned only a single
acre. Fortunately, ownership has increased 1994 and should
continue to increase, according to the tribe. In 1994 it owned 600}
acres.

Just east of the Seattle-Tacoma metropolitan area in King County,
Washington, the Muckleshoot Indian Reservation sits on
Muckleshoot Prairie between the Green and White rivers. The
reservation is composed of two distinct areas. The western
portion is urban and melds with the city of Auburn. The eastern
part of the reservation is primarily agricultural and open space
area, and also includes gravel quarries. The tribe seeks to
preserve the river valley and its steep slopes by zoning this area
for conservation. Tribal zoning ordinances, similar to those of the
surrounding King County, are enforced to ensure orderly
development within the reservation.

One of the Muckleshoot Fisheries

Washington

CULTURE AND HISTORY

The Muckleshoot had an intricate social structure which included
a hereditary nobility. They lived in the Pacific Northwest coastal
region and depended on the abundance of natural resources,
especially salmon and red cedar. Both resources were husbander
with great care; cedar was an important material for goods an«.
art. The Muckleshoot made elaborate cedar lodges, furniture and
baskets crafted from bent cedar, and clothing made from cedar
bark. The native culture and language was suppressed once the
U.S. Government controlled their activities; teaching culture to
their children was not in the Bureau of Indian Affairs school
curriculum.

Despite these obstacles, Salish, the native language, is still
spoken by elders. Treaty fishing rights were affirmed by the
landmark Boldt Decision (U.S. vs. Washington). Fishing in their
usual and accustomed areas has further enabled the Muckleshoot
to carry on their coastal culture. The tribe has also begun to teach
its own children in light of concern about the future. Therefore
the tribe is actively working to carry what is best in its traditions
into a new century. Muckleshoots are regaining their land and
through gaming revenues are changing the landscape of their
economy. In the changing landscape of the reservation, the tribe
is prepared for growth. Its zoning ordinances state_that “Indian
culture empnasizes living within nature’s limitations, rather than
controllmg nature for what is perceived by some as Man's
benefit.”

GOVERNMENT

The Muckleshoot Tribe has both a general council and a tribal
council. The chief administrative officer is the general manager,
who oversees managers for grants, economic development, and
general administration; the administrative manager oversees
officials responsible for building maintenance, personnel, and
security. There is a planning director as well as coordinators ¢”
health and human services, community services, education, an.
natural resources. A comptroller presides over the tribe’s
finances.

ECONOMY

The reservation has an excellent location adjacent to the Seattle-
Tacoma metropolitan area. In recent years this has enabled the
tribe to upgrade the depressed economic status of its reservation.
Unemployment reached as high as 75 percent, and 53.6 percent of
employed tribal members were earning less than $7,000 in 1991.
In the early 1990s, the principal source of employment for tribal
members were fishing, tribal government, and the Muckleshoot
Bingo. Employment has increased since then as a result of the
completion of the Muckleshoot Indian Casino in September of
1995.

Similarly, planned construction of a large outdoor performing-
arts amphitheater, upon its completion, will further enhance the
infrastructure at Muckleshoot. In turn, the attraction will draw
even more customers (who visit the casino and bingo) from the
Seattle-Tacoma population to the Auburn area. In conjunction
and to ensure a reasonable amount of employment at the
amphitheater for its members, the tribe established a technical
training institute in 1995.

The tribal government is also working with area merchants and
the state so that Muckleshoot Indians will not have the 8.25
percent sales tax levied on their purchases as they are exempt
from such a tax under federal law.
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Washington

AGRICULTURE AND LIVESTOCK
Approximately 200 acres of reservation land are used for
farming, and approximately another 100 for grazing cattle.

“CONSTRUCTION

In the mid-1990s major new construction projects were planned
and begun. Thesg include a 63,000-square-foot casino (scheduled
for opening §gptember 1995), and in the planning stages, a
25,000-seat amphitheater, a restaurant and other commercial
construction in the amphitheater region, a large park, and a
cultural center.

ECONOMIC DEVELOPMENT PROJECTS

In addition to the casino, amphitheater, cultural center, and park
Projects described above, the tribe received a $270,000 grant in
1994 to begin a 29,400-square-foot tribal office and retail store
project.

In anticipation of the needs of these new enterprises,
Muckleshoot Technical Services was instituted in 1995 to provide
installation, maintenance and operation services in audio, video,
lighting and electronics for the amphitheater, planned tribal
restaurant, and other commercial construction in the
amphitheater region, including a large planned park and cultural
center.

FISHERIES

The tribe has constructed two fish hatcheries, one on the White
River near Buckley and another at Coal Creek Springs. Carefully
planned fish husbandry is conducted and monitored under the
supervision of the Fish Committee of the Muckleshoot Indian
Tribe Natural Resources Department. The number of employees
varies according to the season (2-6 persons). The fisheries
supplement the dwindling number of fish in the area’s streams,
‘ivers, and lakes by restocking. Fishing on open water is vital to
individual tribal income. The Muckleshoot exetcise their “usual
and accustomed” fishing rights as outlined in treaties and as
upheld by federal court.

FORESTRY

Approximately 200 acres are wooded; there are no plans for
logging.

GAMING

Muckleshoot Bingo opened in 1985 and the Muckleshoot Indian
Casino opened in September of 1995. The casino offers its guests
one fine-dining restaurant, a casual restaurant, and a sports
lounge, in addition to its 23-table poker room, blackjack and
roulette tables, numerous slot machines, and off-track betting.
The bingo employs approximately 200 members. Projected
employment figures for the casino numbered 400 people.

GOVERNMENT AS EMPLOYER
Tribal government employs 135 people. As of 1986, more than
nine percent of heads of household were employed by the tribe.

As of 1991 there were 1,319 households on the Muckleshoot
reservation, with an average household size of 5.2 persons.

SERVICES
A convenience store is tribally owned. A liquor store employs
fifteen.

NFRASTRUCTURE

he reservation is on State Road 164, 15 miles east of U.S.
Interstate 5. Sea-Tac Airport, about 24 miles from the reservation,
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Muckleshoot - Nisqually

handles international air traffic. UPS, Federal Express, and other
major carriers are available, and a rail spur is adjacent to the
reservation. The Port of Seattle is 45 miles distant and the Port of
Tacoma is 25 miles away. While the tribe does not recognize the
annexation by the city of any lands within the reservation, the
city does serve this reservation area with sewer and water
services. The Auburn city bus system serves the reservation,
Another sewer system was under construction and planned to
connect with the city of Auburn’s system in fall 1995. A new
bicycle and pedestrian path was planned in 1994 between the
Muckleshoot Housing Authority and a local youth center.

COMMUNITY FACILITIES

A tribal community center exists on the Muckleshoot
Reservation; reservation residents use community facilities in the
city of Auburn.

Nisqually Reservation

B Federal reservation
& Nisqually
§ Thurston County, Washington
Nisqually Indian Tribe
g 4820 She-Nah-Num Drive S.E.

Bl Olympic, WA 98503
&8 (360) 456-5221
8 Fax: 438-8618
2 Total area 4,800 acres
% Federal trust 500 acres
34 Government owned 3,300 acres
& Tribally owned 500 acres
20 Total labor force 71
Total reservation population 1,726
22 Tribal enrollment 450

LOCATION AND LAND STATUS

The Nisqually Reservation is located in western Washington
State, approximately ten miles east of Olympia. It was
established in 1857 by executive order.

CULTURE AND HISTORY

The Nisqually Indian Tribe signed the Treaty of Medicine Creek
with representatives of the U.S. Government on December 26,
1854. The treaty was ratified by the U.S. Senate and signed by
President Franklin Pierce in 1855. The tribe adopted its
constitution in 1946; it was approved by the secretary of the
interior in the same year. Much of the original reservation was
condemned, against the wishes of the tribe, to establish the Fort
Lewis Military Reservation. The remaining acreage was largely
uninhabited by the Nisqually people as late as the early 1970s.
Public utilities to the reservation were extremely limited, so tribal
members lived in nearby communities. The establishment and
development of a community with services within the
boundaries of the reservation was a goal of the tribe which began
to be realized in the mid-1970s, when housing and community
facilities were developed. The housing projects were funded by
HUD. The population increased dramatically from 1980 to 1985
and continue to increase into the 1990s.




TITLE 7

MUCKLESHOOT ZONING ORDINANCE

7.01.010 Statement of Purpose.

(a) The Muckleshoot Indian Reservation is locateq in a
rural area of south King County and north Pierce County. The
primary uses of land on the Reservation are agriculture and
forestry. 1In the northern section of the Reservation there
are extensive gravel quarries. Within the last several years the
reservation has become subject to intensive development pressure
and these historic uses have begun to be displaced in the northern
portion of the Reservation by poorly planned collections of mobile
home parks, roadside businesses, apartment buildings, and other
uses. The Muckleshoot Indian Tribe recognizes the need to ensure
the orderly growth of its Reservation and the development of the
Reservation to meet the needs of its people. The purpose of
this ordinance is to maintain the Reservation as a social,
cultural, political, and economic unit for the continuing benefit
and prosperity of the members of the Muckleshoot Indian Tribe.
This ordinance shall be interpreted so as to implement this goal
and those goals and standards listed below consistent with due
process and equal protection guarantees.

(b) The goals and objectives to be implemented by this
ordinance are:

(1) To ensure use of the land that is sensitive to
its physical and aesthetic nature;

(2) To protect and reinforce traditional tribal
lifestyles and culture by protecting the rural

17

(1)



(3)

(4)

(5)

(6)

(7)

(8)

(9)
(10}

(11)

environment of the Reservation, 1its fishefy
and other natural resources; |

To provide properly planned community facilities
roads, and utiiities, thereby prOmotihg the
health, safety and general welfare of reserva-
ﬁiOn residents;

To pr&vide development gtaﬁdards flexible
enough to stimulate creétivity and variation
while maintaining sufficient control to achieve
£he objectives of this ordinance;

To ensure that adjacent land uses are function-
ally and aesthetically compatible;

To preserve fish, game, timber, water, mineral,
and other natural résources;

To pfevent degradation of the Reservation
environment incluéing but not limited to air
and water quality and the protection of reserv-
ation ground and surface water éupplies;

To preserve agricultural areas and the fu}al
character of the Reservation;

To restrict gravel mining to existing guarries;
To restrict furthef mobile home parks and

and apartmegl development;

To ensure thét housing and business developments
meet the needs of tribal members as well as

other Reservation residents. Among the housing

needs of tribal members which development

-~



should meet is the need for low and moderate
income housing which has suitable space for

large families ang adequate npen space and

recreatﬁonal area;
(12) To prbtect'agalnst the hazards of development
in areas subject to floodlng long perlods of
standing zater, and on steep slopes and geologi-
cally hhstable areas;
(13) To ensure fhat.deQelopment is consiéteqt with
~the capacity of public facilities and services;
(14) To presérve and resfore the natural conditions h'
of the White Stuck River Valley and other
Reser&ation stream areas;
(15) To ensure that soil conditions and sewage
disposal systems are appropriate for a
proposed use; B
(16) To preserve cemetaries, archeological sitéﬁ,
and artifacts;
(17) To preserve existing views and vi;tas;
(18) To preserve ﬁrails, berry and fruit picking
areas of the Muckleshoot people.
7.01.020 'Flndlngs.
(a) The Muckleshoot Indign.Tribal Council finds that:
(1) The MUckléshoof Indian ResetvétiOn was estéblished
to provide a permanent hOmeland for the use and benefit of o,
the Muckleshoct Indian Tribe. ‘ .' ‘
(2) The majority of the'employed members of the Muckle—‘

4
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shoot Indian Tribe pursue livelihoods in the. area of forestry,
agriculture, and fisheries and such livelihoods are an

integral part of Muckleshoot culture and identity.
rd . - ‘

(3) The existence of land within the Reservation suitable
for these uses pr6316§s'o§§6f§unitig$'fof members- and other

Reservation residents to pursue livelihoods dependent on these

land resources.
(4) The gxigtencé of ru?al and agricuitural lands in
—urbanizing areaé.proviées uniqgue open,épacé, educational and
economic benefits and chtfibutes to the §uélity of life enjoyed,
by all Reservation residents.
(5) Preservation of the reservation's land resources and
of employment oépgrtunities dependent on'agrichltural,,
forestry and fisheries land uses is essential for the continued

maintenance of Muckleshoot culture and identity.
¢

(6) Agriculture, forestry, and fishery uses are a
predominant land use within the Muckleshoot Indian Reserva-..

tion and viable agricultural uses in the area have an average

minimum size of 10_acres.

(7) Areas near the Reservation contain sufficient

suitable land to accomodate future urban type commercial, ﬁrban

residential and industrial uses, while maintaining the rural

y 7 .
character of the Reservation. --
(8) Land suitable for agricultural and other rural uses

e e

is a unique and irreplaceable environment and when such land is

converted to other uses an important natural resource is

- — -

lost. T X



(3) Agricultural, forestry, fishery and other r%ral
uses are affected by the activities permittediand cartied
out on adjacent properties. Incompatible uses on adjacent
propertles will, where conflicts are created negatlvely impact
the continued use of agricultural, forestry, fishery related uses.

» (10) he preseréatiou of agricultural, fishery and related

uses provides local_resiéehté‘witb the opportunity to purchase
local products from local outlets.

kll) A signifieant portion of the land in the Reservation
suitable fof agricultural, forestry, fiehery and other related
uses is not currently served by edequete urban services'sﬁch
.as sewer, water and public road syetems. The pressure for
development of such land for more intensiQe uses creates a con- _
commitant pressure for publicly financed urban services which

may cost more than the revenue generated by the development

-

they serve.

(12) Muckleshoot culture and identity'ére threatened by
urbanization ‘'of the Reservation. h

(13) Indian culture emphasizes living within nature‘5~
limitatiOns rather controlllng nature for what is perceived
by some as man 's beneflt Land use on‘the_Reservatlon should
be compatlble.w1th the natural physicel-énd aesthetic nature
of Reservation lands. DeveIopment which strlps the land of
Alts vegetatlon, destroys w11d11fe hab:tat, substantlally ‘alters
the natural features of the land or otherwise is 1ncompat1ble

w1th the natural carrying capacity and ecologlcal balance oo 5

of the land is 1nc0ns1stent with Indlan culture.

e LTS



is essential for the contznued malntenance of Muckleshoot

culture and 1dent1ty.

(15) A large portiOn of the 1lang witoin the White River
Valley is unsuttable for intense development because of
‘floodlng haza;ds and unstable and steep slopes. This land is
_su1table for flshery, forestry and agriculture uses.
Development for more intensive uses aggravates floodlng,
adversely affects the White Rlver flshery, replaces water

retentlve w1th 1mperv1ous surfaces, and Ccreates pressure for

construction of publlcly funded floogd control projects and

urban services. -
(16) Urban serv1ces available on the Reservatlon including
but not llmlted to water, sewage dlsposal, roads, fire and

‘pOllce protectlon are Severely llmlted,

tthelr own use and that of thelr familijes.

(18) a substantlal portzou of the hous1ng occupled by

Indian famzlles on the Reservatlon 1s substandard Low and
moderate 1ncome replacement hou51ng is needed w1th su1table

Space for large fam111es, good quallty construction, and

.edequate open space - and recreatlon areas. : ,' ' .

(19) A substantlal portlon of the ex1st1ng Reservatlon'tf.-
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housing consistg of moblle home units located in trailer

parks and apartments. Existing mobile home park Spaces and

apartments meet Present and future needs for this type of
hou51ng by Reservatlon re51dents. Additional mobjle home
park spaces and apartment units are 1ncon51stent wlth the
maintenance of the EXIStlng rural Indlan character of the
Reservation,

(ZO)Adequate general commerc1al development to serve the
needs of Reservatlon residents exlsts in areas near the
Reservatlon.‘ The need for commerc1al iand use on the
Reservatlon 1s therefore llmlted ‘to neighborhood commercral
uses serv1ng the day to day needs of Reservatlon residents.

(21) The prlmary arterial serving the Reservation hag a
11m1ted capacity. Commercial and other uses which generate
e;ce551ve traffic volumes should be llmltEd ‘

(22) - Gravel scalplng operations on the Reservation have,'

defaced Reservatlon lands and destroyed Reservat10n game, -

fishery and timber resources. Further gravel m1n1ng should

be 11m1ted to ex1st1ng quarrles and should not be permitted

in or near the Whlte River, _ .
. L] . j ‘

7.01.030 Definitions

Accessory Use - A use subordlnate to the prlnc1pa1 use and ‘ I

[N

located on the same parcel as the Principal use.

Agrxcultural Use —‘See SECtlon 7. 01:040 (b)

-~




the zone ip which it jg located. Such use is non-conforming
regardless of whether it was lawful at the time Ordinance

became effective.

lot size, landscaping, buffering'devices} aceess to public -i

Tight-of-way, etc; these Standards may yar ite . ite. .




into two or more units.

Tribal Council - The Muckleshoot Tribal Council.

Zone - A portion of the Muckleshoot Reservation designated on
the zoning map as one of the districts described in thgs
ordinance.

Section 7.01.040 Description of Zones.

(a) Rural Residential and Agricultural Zone - The purpose
of this zone is to maintain the rural residential and agricultural
character of the zone. Agricultural, forestry, single family

rural residential, home industry, community facilities and
No other uses are permitted

related uses are permlttedhexcept by special use permit; nor
shall the subdivision of land into two or more parcels, any of
which is less than 10 acres, for the purposes of sale or
commercial development including commercial residential development,
whether immediate or future, be permitted within this zone,
except by special use permit. Any land divided into two or more
parcels shall not be further divided for a period of five years
without a special use permit.

(1) Permitted Uses -

a. Agricultural Use -‘Includes

Agricultural crops and open field growing,

Pasturage and grazing,

Dairies, livestock, poultry and small animals,

Greenhouses incidental to agricultural uses,

Stables,

On-site sales of produce grown within the zZone,

This use shall not include commercial feed lots.

(9)
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b, Forestry Use - Includes:
Growing and harvesting forest products,
Game and fish management,

Harvesting of wild crops,
Watersheds,
This use shall not include sawmills.

| c. Single Family Rural Residential Use - Includes:
Detached single family dwellings and accessory buildings
such as garages, storage sheds, net sheds, smokehouses,
boat sheds and other related structures,
Cemetaries,
Churches,

Public ytility Structures,

Day Care Centers,
No residential structures shall be constructed within 100
feet of the right-of-way of the Enumclaw-Auburn Highway
or within 40 feet of the right-of-way of other streets.
A minimum lot width of 100 feet will be required for all
subdivision of land.

3. Home Industry Use - Includes:
An occupation, industry or profession carried on in a dwelling
or accessory building secondary and incidental to the use
of the property for dwelling purposes, providing employment
for immediate family residing in the dwelling and up to
one non-family member,
Sale of goods produced by the home industry.

Home industry must be non-disruptive to adjoining property.

(10)



It shall not produce significant increase in noise, traffic, air or water
pollution or produce &n unpleasant visual impact.
A business license shall be required of all home industries.

e. Community Facilities Includes: ,

Any building, structure or activity which is operated in whole
or in part by the Muckleshoot Indian Tribe for the use or benefit of the Tribe.

(b) Neighborhood Commercial Zone

(1) The purpbse o% this zone is to provide an ares for-light neigh-
baorhood commercial uses.

(2) Permitted uses include: retail sales and services, restaurants,
auto service stations, banks, business and professional offices, business and
other schools, community and public utility facilities, caretaker apartments
and the manufacture of goods to be sold only on the premises.

(3) The following uses are not permitted except by special use per-
mit: drive-in restaurants, auto sales, mobile home and trialer sales, heavy
equipment sales, parking lots not connected to a bermitted use, convalescent
and rest homes, funeral homes, motels and hotels, entertainment and recrea-
tional uses, and other use not expressly permitted above.

() All buildings shall be setback 3 minimum of 40 feet from any
public road right of way 10 feet from adjacent property along the building
sides and 20 feet at the rear of the building. Four parking spaces oI one
parking space for each 200 square feet of building (for restaurants 1 space
for each 4 seats or 1 employee) whichever is greater shall be required.

The Planning Commission may waive the parking requirement ubon a showing

that less parking will be sufficient for the ase proposed.

(11)



(5) The pPlanning Commission shall establish site dev-

elupment standards including standards for landscaping of com-

mercial uses. Landscaping shall be required along the sides and

rear where deemed necessary by the Planning Commission to pre-

vent undesirable impacts on adjoindag property. L andscaping

plans shall be submitted to the Planning Commission for review.
(c) Quarry Zone

(1) The purpose of this zone is to allow the con-
tinued use and development of existing gquarries.

(2) Quarrying and primary processing of sand, gravel,
rock, clay and other minerals is permitted. Additional uses per-
mitted are growing and harvesting of forest products, public utility
facilities, dwellings occupied by persons employed in a permitted

}e, and agricultural use. A special use permit is required for
any other UusSe€.

(3) All commercial quarrying operations requiring 3
business license must complete and submit an environment checklist,
a site plan showing existing and proposed topographf , and will
be subject to 3an environmental review by the Planning Commission
and Tribal Council. Any pbusiness license granted for quarrying
will contain appropriate conditions and development standards to
prevent adverse environmental impacts.

(8) Conservancy lone

(1) The Conservancy Zone js intended to protect areas
for wildlife habitat, maintain natural scenic areas, protect sen-
sitive areas of the environment and protect the health and wel-
fare of the community from the hazards of flood plain and steep

slope development. ~Any USES allowed in this zone must be non-
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intensive.

(2) Permitted uses shall include:

Agricultural use ‘
Forestry Use

Fisheries management and harvesting

Public Parks and trails

Wildlife conservation and enhancement

(3) No residential development shall be permitted with-
out a special use permit.

(4) No subdivisions of lots smaller than 20 acres shall
be permitted.

(5) No tonstruction of permanent structures shall be
allowed within the 100 year flood plain of the Whité River, on
slopes exceeding 30 percent, or within 100 feet of the top of
the bluff overloocking the White River.

(6) No other uses shall be permitted without a special
use permit.

(7) Overnight camping by persons other than landowners
is not permitted.

7.01.050 Special Use Permit

(a) Purpose
The special use permit is intended to allow flexibility
and creativity in the application of the zoning ordinance by pro-
viding a procedure for the approval of uses not otherwise permitted
in a zone where such uses are in conformity with‘the purpose of

the zone and the overall objective of this ordinance.

e




(b) Application

(1) Application for special use permits shall be sub-

L
mitted to the Tribal Licensing Clerk who shall forward them to

the Planning Commission within 10 days and shall be reviewed in

accordance with the procedures set forth in subsections (d) to

(g). When a business license is also required the applications

fot a business license and special use permit shall be filed and

processed concurrently.

(2) 1In determining whether or not to issue a special

use permit, the following factors shall be considered:

a.

The consistency of the use with'the objectives
of this ordinance;

The compatibility of the use with the purpose
of the zone in which it is proposed and its
impact on the integrity of the zone;

The location of the proposed use and its
physical harmony with the area in which it

is proposed;

The environmental impact of the use;

The extent to which the use meets the housing,
employment, and other needs of all Reservation

residents, tribal members as well as non-members.

(e) All special use permit applications requiring preliminary

plat approval shall be accompanied by an abplication for a pre-

liminary plat, as set forth in the Muckleshoot Subdivision Ordin-

‘ance.

(14)



(d) The Tribal Council may impose appropriaﬁp site dev-

elopmént standards and conditions in addition to those other-

wise required by this and other applicable ordinances upon *

special use permits to ensure the compatibility of the pro-

posed use with the objectives of this ordinance, and to mit-

igate any adverse environmental impacts.

(e) The following information must be submitted with a

special use permit application:

(1)
(2)
(3)
(4)
(5)

(6)

(7)
(8)
(9)
(10)

(11)
(12)
(13)

Name and address of person submitting application
Name and address of legal owner

Legal description of property

Type of use proposed

A description and detailed plan of any anticipated
construction on said property or currently owned
adjacent property

Topographical contours and other physical features
including all water sources (5 foot contours pre
and post project)

Access right-of-way

Utility lines and easements

Solid waste disposal methods

Sewage disposal methods including soils information
where private sewage disposal systems are proposed
Analysis of traffic patterns

Landscape plan

Phasing or timing of the project

(15)
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(14) List of restrictive covenants (if any) concern-
ing quality of private structure and landscape
to be erected v
(15) Water supply provisions and requirements
(16) Fire and police protection
(17) Road standards to be used for drives and roads
(18) Storm drainage plans
(19) List of deviations from normal requirements of
any state, county, city or tribal standards for
such building or business
(20) Any other relevant dats requested by the Tribal
Council or the Planning Commission
(f) Procedures Before Planning Commission/Hearing Officer
(1) Upon referral of an application for a special use
permit to the Planning Commission, the Planning Commission shall
cause notice of the pending application to be bosted at locations
within the Muckleshoot Reservation. The Planning Commission may
on its own motion determine that a hearing on the application is
to be held. 1If the Planning Commission has determined to hold a
hearing on the application, the notice provided in this section
shall state the time and location of said hearing, and shall be
published in a newspaper of general circulation within the Muckle-
shoot Reservation. An applicant or other interested person may
also request a hearing. Notice of all scheduled hearings shall
be published and posted at locations within the Muckleshoot Res-
ervation at least five (5) days prior to any scheduled hearing.
In cases wheré no hearing is held, the Planning Commission may

consider the application and make recommendations without re-

ferring the application to an hearing officer.
[



(2) All applications for which a hearing has been
requested shall be referred to a hearing officer(s). The Hearing
Officer shall hold the requested hearing, and mayrcdll.:witmesses
or request the submission of any other material considered relevant
to a determination of an application for a license. The Hearing
Officer shall determine the rules of procedure to be followed at
hearings provided by this section.

(3) The Hearing Officer and/or Planning Commission shall
prepare a report and deliver it to the Tribal Council within sixty
(60) days following the date on which the Planning Commission re-
ceived the application for a license. In cases where the hearing
officer has prepared the required report, the Planning Commission
shall review it and attach its recommendation, if any prior to
transmittal to the Council. The Report shall detail the material
considered in reviewing the épplication, whether a hearing was
held, and shall note the reasons for any recommendation contained
therein.

(g) Procedures Before Tribal Council

(1) The Tribal Council shall either grant or deny the
application within thirty (30) days of receibt of the report.

The Tribal Council shall consider a pending application based upon

the record and finding made before the Hearing Officer or Planning

Commission. The .Tribal Council may, within its discretion, receive
additional written or oral testimony, or remand the application to

the Hearing Officer or Planning Commission, and may, but need not,

call for an additional hearing prior to making & final decision.

If the Tribal Council elects to receive additional testimony, and/

or remand the application, it may delay a final decision far an

additional thirty (30) days. The Tribal Counci] may extend the
"

-



time periods set by this ordinance, for good cause, including
but not limited to the need to obtain additional information
concerning an application. The Tribal Council may issue a3 ¢
permit subject to any limitations or conditions found appro-
priate by the Tribal Council.
(2) Within ten (10) days of its decision, the Tribal
Council shall notify the applicant indicating the decision, the
grounds for the decision and the procedure for petitioning for
review of an unfavorable decision to the Muckleshoot Tribal Court.
(h) Construction work on any structure or use for which a
special use permit is required shall be commenced within 1 year
of permit issuance and diligently prosecuted to completion. The
permit or special use upon which construction has 5ot commenced
Jwithin one year or which has been abandoned for six (6) contin-
uous months may be witﬁdrawn'by action of the Planning Commission.
(i) A petition for review of the denial of a special use
permit shall be filed within 10 days of receiﬁt of the decision.

7.01.060 Application of Regulations.

(a) Except as hereinafter provided, no building shall be
erected , reconstructed or structurally altered except in com-
pliance with the regulations established by this ordinance and
for the district in which the building or land is located, and
the provisions of the building, subdivision, other applicable
tribal ordinances.

(b) Where site development standards are established by this
ordinance no bailding permit shall be issued for new construction
or reconstruction until a site develoﬁment plan has been approved

by the designated body. -

(18)




(c) Where a structure or land use exists at’ the effective
date of adoption of this ordinance that could not be built under
the terms of this ordinance by reason of restrictions, such'
structure or land use shall be deemed non-conforming and may be
caontinued, so long as it remains otherwise lawful. The non-con-
forming use ofyat~stroctere~and/or land or any portion thereof
shall not be improved, extended, or enlarged aftef Passage of this
ordinance.

(d) A non-conforming use shall be deemed abandoned if it
is discontinued or abandoned for a continuous period of six months
and any subsequent future use of such'land or buildings shall be
in conformity with the provisions of this ordinance.

(e) This ordinance shall apply to all property located with-
in the exterior boundaries of the Muckleshoot Reseryation notwith-
standing the issuance of any allotment or patent and notwithstanding
the trust status of the land involved, and to all trust or re-
strictedffee property within Muckleshoot Indian Country. This
ordinance shall further apply to all persons who have any interest
whatsoever in any real Property or any appurtenance to said real
property within the boundaries of the Muckleshoot Reservation,
whether said interest is in fee or otherwise, and to all persans
within the exterior boundaries of the Muckleshoot Reservation.

(f) Unless otherwise stated, all land use zones shown on
the official zoning map are intended to follow lot lines and
road center lines along the boundaries of the neighborhood com-
merciasl and quarry zones. The boundary of the conservancy zone
shall be construed to run 100 feet out from the bluff along the
White River Valley as indicated on the map. Where application

of the rules above leaves a reasonable doubt as tp the boundaries



between two land use zores the regulations of the more restrictive
:zone shall govern the entire area in question.

7.01.070 Administration and Enforcement. ‘

(a) The Muckleshoot Planning Department shall administer
and enforce this ordinance. If the Department finds that any
of the provisions of this ordinance are being violated, it shall
notify the person responsible for such violation, indicating the
nature of the violation and ordering the action necessary to cor-
rect it.

(b) No oversight or dereliction on the part of the Planning
Commission or any official or employee of the Muckleshoot Indian
Tribe vested with authority or duty to issue permits or licenses
shall legalize, waive, or excuse the violation of any of the pro-

}visions of this ordinance. No permit or license for any use,
“xbuilding, mobile home trailer, or other structure or use shall

be issued if the same would conflict with any provision of this
ordinance or any other regulations in effect referring to this
ordinance. No permit or license shall legalize, authorize, waive
and excuse the violation of any of the provisions of this ordin-
ance.

7.01.080 Violations.

(a) It shall be unlawful for any person, corporation, firm,
or other entity to use, erect, construct, move, alter, or attempt
to use erect, construct, move or alter any property, building,
mobile home, trailer, or structure in violation of this ordinance,

and the same are hereby declared public nuisances.

(20)



(b) The Muckleshoot Indian Tribe, any person, corporation
or entity may bring an action in the Muckleshoot }ribal Court
to halt, abate, or modify the construction of any building'
structure or use of any real property which is in violation of
this ordinance. = Any such action may in addition seek damages,
and/or restoration of the property.

(c) In additdion to all other penalties any person, firm or
Cprporation knowingly violating this ordinance shall be subject
to a civil penalty of not more than $500.00 for each violation,
and seizure and forfeiture as contraband pursuant to the pro-
cedures of the Muckleshoot Tribal Code Section 2.01.07 to
2.01.10 of any property used in connection with such violation.

7.01.090 Judicial review.

(a) The Muckleshoot Tribal Court shall have exclusive jur-
isdiction of all actions arising under this ordinance.

(b) A petition for review of a denial of a special use
permit shall be filed with the tribal court within 10 days of
receipt of the decision frgm the Tribal Council. A petition
for review of any other action taken under this ordinance shall
be filed within 30 days of the date such action becomes final.
The petition shall be served within 5 days of filing.

(c) The Muckleshoot Tribal Court, when reviewing a final
action of the Tribal Council or Planning Commission, shall con-
sider only whether the action was clearly erroneocus and wholly
without factual basis such as to be s denial of protections

guaranteed by the Indian Civil Rights Act.

(21)
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7.01.100 Sovereign Immunity.

(a) Nothing in this ordinance shall be deemed as a waiver
of the sovereign immunity of the Muckleshoot Indian Tribe
authorizing suit against the Tribe in any court other than the
Muckleshoot Tribal Court, nor shall it be deemed as authorizing
a8 sult for damages against the Tribe in any action arising under
this ordinance, unless the Muckleshoot Tribal Council by specific,
express, and unequivocal legislation should authorize such an
action for damages.

7.01.110 Severability.

(a) Should any word, section, clause, paragraph, sentence,
or provision of this ordinance be declared invalid by a court of
competent jurisdiction, such decision shall not affect the validity
?F any other part of this ordinance, which can be given effect with-
out such invalid parts.

7.01.120 Effective Date.’

(a) This ordinance is reenacted and recodified as Title 7,
and is effective as of September 17, 1981, pursuant to Resolution

No. B81-57-11, and supersedes any prior inconsistent ordinances.

(22)



e e ~

) ey AL
20 )

Indian Country Today (Lakota Times) 12-08-97 p. Bl
Title
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Wearing buttons which boldly claim their allegiances, opposing sides in the
fight over the Muckleshoot Tribe's construction of a 20,000-seat amphitheacer
gathered in front of the 13-member King County Council on Nov. 17 to voice their
opinions.

In the end, the council could not muster enough votes to pass the emergency
land-use restriction that would halt construction. As an emergency, the council
would have had to approve the measure by a super-majority, or nine out of 13

" votes.

Without the emergency clause attached to the proposal, the council would need
only a simple majority of seven votes to for it to pass. This would send the
measure through the council's regular hearing process. Another vote was
scheduled for Dec. 1, but the council may not be able to act on it until
January.

Proposed by Councilmember Kent Pullen, the measure would establish interim rural
zoning on 1,200 acres of lané between the towns of Auburn and Enumclaw Wash,
where the Muckleshoot Tribe has been constructing the White River Amphitheater.
It would also require a county permit and corresponding envirommental impact
statement for any future develcpment on the site surrounding the amphitheater.
The ordinance did not include language that would halt the project, but
implementation of the law could have resulted in stoppage.

Although the Muckleshoot Tribe has agreed to cooperate with King County to find
ways to avoid negative impacts on the amphitheater's surrounding neighborhood, a
group of the tribe's opponents, the Citizens for Safety and the Envirorment,
filed a federal lawsuit Nov. 12 against the tribe, amphitheater manager
construction contractor, the BIA and others.

The lawsuit asks for an injunction to stop work pending the outcome of an
environmental impact statement and a review of the BIA decision- making process
which the group contends allowed the tribe to start the $10 million process
without BIA oversight or an envirommental impact statement.

As elders and other tribal members looked on from the front row, Karen Allscon,
attorney for the Muckleshoot Tribe, presented legal arguments against King
County's authority on land-use in private land on the reservation.

"It would be ludicrous to suggest that the Muckleshoot Tribe would in any way
jeopardize or harm those natural resources it relies on for the exercise of ite
federally-guaranteed treaty rights," said Ms. Allston, disputing allegations
that the tribe has neglected the impact its theater would have on the
environment.

David Bricklin, the lawyer representing Citizens for Safety and the Environment,
said the group would put its lawsuit on hold if the tribe decided to stcop
building voluntarily. Citing the weather sensitivity of the project,
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Muckleshoot Vice Chairwoman Virginia Cross, in a letter to Councilwoman Cynthia
Sullivan, asserted the need to complete the project before the onset of winter.

If the measure eventually passes, Ron Sims, the county executive, could veto it.
He does not wish for a confrontation with the tribe.

Residents of the rural area near the Muckleshoot amphitheater did want a
confrontation, however, and approached the podium to express their vehement
opposition.

Cathy Thomasson, a dairy farmer who lives a quarter-mile from the site, said the
disruption to her cows from noise and traffic would result in lower milk output
and devastation to her business. The construction "takes away our heritage,"
she said in reference to the fact that her farm has been in her family for 100
years.

Tribal members and their supporters constantly referred to Ms. Thomasson's
assertion, countering that American Indians had been on the land for thousands
of years when their land, livelihood and heritage were stolen from them.

Other opponents of the amphitheater voiced their disgust with the poverty rate
on reservations such as Pine Ridge, S.D., and accused the tribes of being greedv
and not using casino funds to educate their children. These affronts were met
with cries of indignation by tribal members.

John Ealliday, Muckleshoot tribal member and first generation high school and
college graduate, summed up the feelings of the tribe when he asked the council
for a favorable decision. “We cannot afford to live in political and economic
suspension."

As the Muckleshoot Tribe quickens the pace of building and their opponents
continue to face road-blocks, the likelihood of suspending anything grows
dimmer.
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Between the towns of Enﬁmclaw and Auburn, Wash., the Muckelshoot Tribe has been
building a 20,000-seat concert amphitheater since June.

Although the construction is over one-third complete, a recent move by the
Metropolitan King County Council threatens the future of an enterprise that
tribal leaders hope will guarantee them some measure of economic independence.

King County believes it has the authority to tax and regulate reservation
property that is privately owned, whether by tribal members, non-members or the
tribe itself.

Councilman Kent Pullen, joined by Citizens for Safety and the Environment, a
local advocacy group, led the attack on the tribe's ¢ :onomic sovereignty.

They believe the amphitheater's construction is poelluting nearby White River and
will inevitably cause the congestion of roads leading to the facility when it
opens. Despite the fact that the Muckelshoot Tribe investigated environmental
impacts according to their own regulations, county officials and neighboring
residents remain worried.

| Mr. Pullen proposed an emergency ordinance that would temporarily impose a rural
land-use designation on all privately owned reservation land, including that
owned by the tribe or its members. This would remain in effect, nalting the
amphitheater construction, until a permanent zoning solution could be worked
out.

On Nov. 10, representatives on both sides appeared in front of the committee of
the whole of the King County courthouse. Though the county's representatives
hoped that the measure would come up for a vote immediately, the council finally
agreed to postpone any decision.

Walter Pacheco, the community services coordinator for the Muckelshoot Tribe in
his speech to the council, urged them to come to a decision that would show
respect for tribal sovereignty.

Stressing the economic importance such a project would have in his community, he
also cited a poll of registered voters that reported 51 percent believed the
amphitheaters would be of benefit to the whole county.

"We are where the U.S. government put us and we are making the best of what we
have," Mr. Pancheo said with evident emotion, "do not turn back the clock. "

Mr. Pacheco concluded his remarks by invoking help from the Creator to come to a
reasoned decision.

Jane Hague, committee chairwoman, agreed that the council would indeed need
divine guidance in this matter.



county,
Pacheco.

The overall attitude of the council members emerged throughouz the proc
as being one of caution. Mr. Pullen in the minority, felt thaz the issu

not wait until next week.

Councilman Larry Gossett in particular voiced concern that the county w

a
ignoring the importance of maintaining relations with the tribe. Ee asked =

county's attorney, "Why can't we sit down, government-to-government, and tal:
about these problems?"

He also believed there was no procf put forth of an emergency environmertal
situation.

'h

Citing "filmsy information," councilman Larry Phillips emphasized thac
understanding of the tribe's treaty rights was imperative in maxing an
decision.

Councilwoman Maggi Fimea suggested a compromise wherein the county could tap
into their transit resources to reduce congestion on the roads.

Many of the council members were troubled that the lawyer representing che
e

tribe, was absent from the meeting due to illness and coulé no: counter lecal
attacks.

Members of the public still had not nad an opportunity to voice their oLinions
or. the matter, either. The county executive office was no:r in-srested

issuing stop-work orders at this time and recommended talks pecween tre =—r- oo

ard the county before the next meeting.

“Time isn't of the essence," Mr. Pacheco said to reporters a‘=zr the counci.
decided to wait until next week.

He continued, saying that the tribe was prepared to sit down &
hasty, but also not to halt the $18 million project that repre
by the whole tribe.

n¢ talk, nor o
sents .

Mr. Bricklin, who represents approximately 8,000 people who sigred a pe-it
stop the amphitheater, said he would meet with the tribe, depending or “how
flexible, " they were. 1If the county does not force the tribe to stop work on

the project, Citizens for Safety and the Environment has threatened tc sue.

The U.S. Supreme Court has held that counties may impose taxes and larc-use

regulations on certain lands within a reservation under certain circumscances.

Despite this, tribal members seem optimistic that the decision will go their
way .

"It's a little bit unfair. The impact is not any worse than what they (the
farmers] do," Iola Bill, a Muckelshoot elder, said in reference to the
surrounding community's attacks on the construction.

She argued that agriculture results in polluted water and that the county should

have taken care of the roads long ago.



“"No matter how they paint the picture," she added "it's still racial (lv
motivated)."
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Menominee Tribal Zoning Ordinance

The Menominee Tribe, located in northeast Wisconsin, enacted its comprehensive, detailed
zoning ordinance in 1997. The ordinance specifies and limits uses in fifteen different zones and
four overlay zones, with separate provision for conditional uses associated with each zone.
Although the law is very long (131 pages), it includes seventeen helpful appendices which
provide guides for obtaining various permits, variances, amendments, and appeals, as well as a
"Quick Reference Chart of Permitted Land Uses.” The guides are in question-and-answer format,
making them accessible to the general public.

The Menominee designed their zoning ordinance for a relatively large reservation that is some
distance from major urban centers. The reservation spans approximately 235,000 acres, nearly
all of which is held in trust for the Tribe. More than 909% of this reservation territory is heavily
forested, and the reservation also features abundant lakes, rivers, and streams. In addition,
there are four communities and a tribal casino. The total reservation population is approximately
3,500.

The concisely stated purposes of the Menominee Tribal Zoning Ordinance are to protect
environmental and natural resources, to prevent congestion, to insure compatible adjacent uses
of land, to facilitate adequate provision of services, and to prevent harm to persons and property
as a result of natural and human-made hazards. The Tribe asserts jurisdiction over all land and
water within the reservation and all other lands held in federal trust for the Tribe. Because most
of the reservation land is tribal trust land, there is little evidence of friction between the Tribe
and its local county government related to zoning power. Zoning authority is most important for
tribal lands that are leased to tribal members.

After an extensive set of definitions and a reservation-wide ban on facilities for sale of alcohol
and adult bookstores, the Menominee Tribal Zoning Ordinance establishes fifteen different zones
and four overlay zones. The overlay zones cut across districts, establishing more restrictive
requirements in order to protect environmentally sensitive areas. For each zone, the ordinance
identifies permitted principal uses, permitted principal structures, permitted accessory uses,
permitted accessory structures, conditional uses (allowed with special permits), and dimension
requirements. The zones are as follows:

= Single-Family Residential, with single-family housing and parks and playgrounds the only
permitted principal uses;

= Single-Family Mobile Home, with single mobile homes and parks and playgrounds the only
permitted principal uses;

» Low Density Multiple-Family Residential, with low density residential, single-family housing,
and parks and playgrounds the only permitted principal uses;

= High Density Multiple-Family Residential, with multi-family housing and child care the only
permitted principal uses;

* Single Family Rural Residential (where public sewer and water systems may not exist), with
single-family housing and parks and playgrounds the only permitted principal uses;

= Tribal Institutional, where government services, health care, religious facilities, cemeteries,
child care, and recreational and social programs are the permitted principal uses;

* Neighborhood Business, where various specified retail sales, professional, service, and
commercial uses are permitted;

* General Business, where a broader range of retail sales, professional, service, and
commercial uses is permitted;

= Utility-Industrial, where mill yard overflow, fire control, game management, and public
utilities are the permitted principal uses;



»= Exclusive Industrial, where a wide range of specified industrial and manufacturing uses is
permitted;

= Exclusive Forestry, where forestry, fire control, recreational uses, and wildlife habitat are the
only permitted principal uses;

= Exclusive Agriculture, where agriculture and single family housing are the only permitted
principal uses;

= Conservancy, where uses are limited to recreation and wildlife habitat;

* Planned Unit Development, for multiple-use projects conceived and implemented as
comprehensive and cohesive developments and designed to conserve open space

= Highway Access and Setbacks;

= Prohibited Development Overlay, where no structures are allowed and the only permitted
uses are recreational, in order to preserve natural and cultural resources;

= Shoreland Overlay, where construction is sharply limited;

* Floodplain Overlay, where development is constrained in order to minimize damage from
flooding, and special construction requirements apply;

* Wellhead Protection Overlay, designed to limit uses that would endanger the municipal water
supply and well fields.

The Menominee Tribal Zoning Ordinance maintains flexibility, control, and public involvement
through a system of conditional use permits, waivers, and variances. Conditional uses are
specified separately for each zone. In addition, conditional use permits must be obtained for all
large subdivisions, high-density multi-unit dwelling, mobile home parks, and campgrounds. In a
particularly helpful passage, the Menominee Tribal Zoning Ordinance asserts that "The
conditional use permitting process should inform public decision makers and private individuals
on the environmental and economic effects of actions that have been proposed, increase the
exchange of information among interested parties, lead to environmentally and economically
sound projects, and be used as a planning tool for aspects of decision making."

To obtain a conditional use permit, applicants must ordinarily provide an impact evaluation
report, which includes social, economic, and environmental consequences of the project, as well
as possible alternatives. Applications are considered initially by the Tribe's Community
Development Department, which conducts a review and generates comments. The Department
then refers the application to a Committee of the Tribal Legislature, which holds a public hearing
and then renders a decision. If the applicant wishes to appeal the Committee’s decision, it must
first present the appeal to the Committee, which then formulates a recommendation to the Tribal
Legislature. Final disposition of the appeal is in the form of a resolution by the Tribal Legislature.
(Section 34) There is no special provision for judicial review.

Unlike conditional uses, which are different for each zone, allowable waivers and modifications
are identified across all districts. Waivers or modifications are allowed, without the need for a
conditional use permit or variance, for a variety of specified purposes, including yard regulations,
fences, recreational vehicles, and family day care homes.

Variances can be obtained under special conditions, where the literal enforcement of the zoning
ordinance would cause unnecessary hardship, defined as "an unusual or extreme decrease in the
adaptability of the property to the uses permitted by the zoning district, caused by facts such as
rough terrain or soil conditions uniquely applicable to that particular piece of property....” (Sec.
34.020(C)(1)) Applications for variances are presented to the Community Development
Department, considered by the Committee of the Tribal Legislature after notifying adjacent
residents or leaseholders, and then finally resolved by a vote of the Tribal Legislature.

Enforcement of the Menominee Tribal Zoning Ordinance begins with investigations by the
Community Development Department and notice to responsible parties that violations should be
halted or remedied. If an alleged violation is not remedied within the specified time period, the



Tribe's Prosecuting Attorney's Office may initiate proceedings for forfeiture and/or injunction. If a
forfeiture is not paid, the violator is confined for a period up to six months, or until the amount is
paid. And if such proceedings are ineffective to halt violations, the Community Development
Department may proceed with lease cancellation. Forfeiture amounts are specified for a variety
of different violations. There is no clear indication that the monetary forfeitures represent civil

rather than criminal penalties, raising the possibility that non-Indians may challenge the Tribe's
jurisdiction under the Supreme Court's Oliphant decision.
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MENOMINEE NATION
MENOMINEE TRIBAL LEGISLATURE
AMENDMENT TO TRIBAL ORDINANCE NO. 87-32
ZONING AND MAPS
FINAL APPROVAL:

BE IT ORDAINED BY THE LEGISLATURE OF THE MENOMINEE INDIAN TRIBE OF
WISCONSIN:

Tribal Ordinance No. 87-32, entitled “Zoning and Maps” is amended as follows which is
incorporated into the ordinance:

“Strike Subsection 23.010 and substitute the following:
“SECTION 23. Subsection 23.010 General Provisions
B. Boundaries.

1. The boundary of the floodplain districts and, where shown, the
floodway and the flood fringe districts shall be those areas designated as 100 Year Flood
Plain Ice Jam on the Flood Plain Delineation Map/Flood Insurance Rate Map. Map
developed by the U.S. Army Corps of Engineers dated November 1995 for the part of the
Reservation within Township 28 North, Range 15 East of the State of Wisconsin.”

End of Amendment
C Tl

We, the undersigned officers of the Menominee Tribal Legislature, do hereby certify that the
foregoing amendment to Tribal Ordinance No. 87-32, entitled “Zoning and Maps”, was
approved at a regular meeting of the Menominee Tribal Legislature held on May 21
1998, at which a quorum was present, by a vote of _5_ for, Q0 opposed, __g__
abstentions, and _ 3 absent.
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MENOMINEE NATION
MENOMINEE TRIBAL LEGISLATURE
AMENDMENT TO ORDINANCE 87-32

ZONING & MAPS

FINAL APPROVAL

BE IT ORDAINED BY THE LEGISLATURE OF THE MENOMINEE INDIAN TRIBE
OF WISCONSIN:

Pursuant to the authority vested in the Menominee Tribal Legislature by the Menominee
Constitution and Bylaws, the Zoning Plan & Maps, as amended and attached hereto and
incorporated herein, is enacted into tribal law.

CERTIFICATION

The Undersigned Officers of the Menominee Tribal Legislature hereby certify that the
attached ordinance was duly ADOPTED at a Special Meeting held on January 9, 1997
by avote of 5 for, _4 opposed, _ 0 abstentions and 0 absent. The Undersigned also
certify that the ordinance has been posted in accordance with the Menominee Constitution
and Bylaws.

Date: January 9, 1997

Leslie Penass, Secretary
MENOMINEE INDIAN TRIBE OF WISCONSIN

g
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SECTION 1. PURPOSE, INTENT AND NATURE OF THE ORDINANCE

1.001 Authority. The Menominee Tribal Legislature is the legally constituted governing body
of the Menominee Indian Tribe with all governmental powers. vested in it in accordance with
Article I and IIT of the Menominee Constitution and Article II. Section 2. paragraph (g) of the
Bylaws of the Constitution of the Menominee Tribe.

1.010 Title. This ordinance shall be known as the "Menominee Tribal Zoning Ordinance."

1.020 Purpose. It shall be the purpose of this Ordinance, through the regulation of the use of
lands and structures, through the establishment of physical standards, through the creation of
separate zoning districts and through the mechanisms provided herein for the enforcement and
administration to:

A. To promote the public health, safety, comfort, convenience and general welfare of
the citizens of the Menominee Indian Tribe;

B. To protect and conserve the environmental and natural resources such as forests,
wetlands, surface and groundwater, by conserving the most appropriate use of land;

C. To prevent the overcrowding of land and undue congestion of population;

D. To provide adequate light, air, and convenient access to property by regulating the
use of land and buildings and the bulk of structures in relationship to surrounding
properties;

E. To facilitate adequate and economic provisions of services such as roads, water and
sewer, schools, and police and fire protection;

F. To encourage the use of land and buildings which are compatible with nearby
existing and planned land uses, and to prohibit and control existing land uses deemed
incompatible with nearby land uses.

G. To prevent harm to persons and property by flood, fire, explosion, toxic fumes or
other hazards.

1.030 Jurisdiction. The jurisdiction of this Ordinance shall apply to all land and water within
the exterior boundaries of the Menominee Indian Reservation and all other lands held in federal
trust for the Menominee Indian Nation.

1.040 Relation to the Iand Use and Natural Resource Plan. It is the policy of the Menominee
Indian Tribe that the enactment, amendment and administration of this Ordinance shall be
accomplished with due consideration of the. purposes and goals of the Land Use and Natural
Resource Plan adopted on October 25, 1984, as amended from time to time, and other land use
plans adopted by the Tribe, such as a recreation plan. The Tribal Legislature recognizes that
the Land Use and Natural Resource Plan and its amendments is a guide for the future
development for the Tribe.

1 M.T.L. Approved 1/9/97



1.050 Nature of the Zoning Ordinance. The Menominee Tribal Zoning Ordinance shall consist
of original official zoning maps and current official zoning maps designating various use districts
in conjunction with this Ordinance, the combination of which shall control the uses of land, the
bulk of structures and dimensions of lots or building sites and yards, the location and size of
signs and the number and location of off-street parking and loading facilities.

A. Original Official Zoning Maps. Each of the initial zoning district map or set of
maps shall be entitled "Original Official Zoning Map," and dated. Each map shall
be made part of this Zoning Ordinance and adopted by the Tribal Legislature. The
original official zoning map or maps shall be kept in the Department, and shall not
be changed. Such maps shall be used for reference purposes only when there is a
need to determine the original applicable zoning.

B. Current Official Zoning Maps. One or more sets of zoning entitled "Current
Official Zoning Maps,” shall be made available for public reference in the
Department. All amendments to the district boundaries or any other feature of the
map shall be placed upon such maps by the Department promptly after each
amendment has been adopted by the Tribal Legislature and is made part of this
Zoning Ordinance.

2 M.T.L. Approved 1/9/97



SECTION 2. RULES AND DEFINITIONS

2.010 Rules of General Construction. The following rules of construction shall be applied in
this Ordinance:

A. The present tense includes the future tense, and the singular includes the plural.

B. The word "shall" is mandatory, the word "may" is permissive.

C. All measured distances shall be to the nearest integral foot or meter and increments
of one-half or more of a foot or meter shall cause the next highest foot or meter to
be applied.

D. The word "person” includes a family, firm, association, organization, governmental
entity, partnership, trust, company, corporation as well as an individual.

E. The words "used" or "occupied” also mean intended, designed, or arranged to be
used or occupied.

F. Asto the herein contained words, the following construction shall apply. The term
"structure” shall include any part thereof; the phrase "use for" shall include "arrange
for;" the word "lot" shall include the words "parcel,” "plot," "site,” "zoning lot,"
and "tract," unless the context clearly dictates otierwise.

2.020 Definitions. The following definitions shall apply in this Ordinance unless the context
clearly dictates otherwise:

1.

"A-Zones" means those areas shown on the official floodplain zoning map as inundated
by the base flood or regional flood (see definition #140 "Regional Flood"), numbered as
AQ, Alto A30, A99, or as un-numbered A-Zones. A-Zones may or may not be reflective
of flood profiles, depending on the availability of data for a given area.

"Access Road" means a road designed to provide vehicular access to abutting property
and to discourage, if not prevent, through traffic.

"Adult Book Store” means an establishment having as a predominate portion of its stock
in trade, books, magazines and other periodicals, video cassettes, or films which are
distinguished or characterized by their emphasis on matter depicting, describing, or
relating to "Specified Anatomical Areas" (see definition #161) or "Specified Sexual
Activities" (see definition #162).

"Adult Entertainment Facility" means an enclosed building which is significantly or
substantially used for presenting live strip-tease acts, live sexual acts, motion picture
films, video cassettes, cable television or any other such visual media, distinguished or
characterized by their emphasis on matter depicting, describing, or relating to "Specified
Anatomical Areas" (see definition #161) or "Specified Sexual Activities” (see definition
#162) for observation and/or participation by patrons therein. ‘
"Agriculture” means the production, keeping, or maintenance, for sale, lease, or personal

- use, or plants and animals useful to culture and society, including but not limited to:

forages and sod crops; grains and seed crops; dairy animals and dairy products, poultry
and poultry products; livestock, including beef cattle, sheep, swine, horses, ponies, mules,
or goats or any mutations or hybrids thereof, including the breeding and grazing of any
or all of such animals; bees and apiary products; fur animals; trees and forest products;
fruits of all kinds, including grapes, nuts, and berries; vegetables; nursery, floral,
ornamental, and greenhouse products; or lands devoted to a soil conservation.

3 M.T.L. Approved 1/9/97



10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

25.

"Alley" means a public way used as a secondary vehicular access to the side or rear of
abutting property.

"Animal Boarding Facility" (See definition #91 "Kennel.")

"Apartment” means a room or rooms in a multiple dwelling structure or multiple use
structure intended to be used as a separate housing unit.

" Aquifer” means the rocks which hold groundwater and from which significant quanunes
of groundwater (see definition #78 "Groundwater") can be extracted.

"Army Corps of Engineers [ACOE]" means a federal regulatory agency governing
navigable waters (see definition #109 "Navigable Water") and wetlands (see definition
#184 "Wetlands").

"Automeotive Gasoline Station" means a business whose principal activity is the sale of
gasoline, oil, and other automotive products, and the accessory of minor tune-up and
repair work.

" Automotive Repair Service" means a business whose principal activity is body or engine
repairs, or painting of motor vehicles.

" Automotive Sales and Service” means a business whose principal activity is the sale of
new or used motor vehicles and the performance of repair work as an integral part of the
business.

"Barn” means a structure used primarily for the storage of agricultural equipment and
implements and/or livestock.

"Base Flood" means a flood having a one percent (1%) chance of being equalled or
exceeded in any given year.

"Base Flood Elevation" means an elevation equal to that which reflects the height of the
base flood (see definition #15 "Base Flood").

"Basement” means a portion of a building with the floor located below the mean grade
level. For the purposes of this Ordinance, any such basement with more than four (4) feet
above grade level shall be counted as a story.

"Bed and Breakfast Establishment” means any place of lodging that provides four (4)
or fewer rooms for rent for more than ten (10) nights in a twelve (12) month period; is
owner-occupied; and in which the only meal served to guest(s) is breakfast.

"BIA" means the Bureau of Indian Affairs of the Department of the Interior.

"Block" means a platted tract of land bounded by streets or by a combination of streets
and public parks or other recognized lines of demarcation.

"Boarding House" means an owner-occupied dwelling where lodging and meals are
furnished for compensation for three (3) or more persons not members of the same family.
"Boathouse" means a structure at or near the water to house boats or boating accessories.
"Building" means a structure, including a roof supported by walls designed or built for
the support, enclosure, shelter, or protection of persons, animals, possessions, or property
of any kind.

"Bulkhead Line" means a geographic line along a reach of navigable water (see definition
#109 "Navigable Waters") that has been adopted by an ordinance and approved by the
Menominee Tribal Conservation Department, and which allows complete filling on the
landward side except where such filling is prohibited by the flooclway provisions of this
Ordinance.

"Cemetery" means a parcel of land used for the burial and/or entombment of deceased
persons pursuant to cultural or religious protocol, as well as health and safety regulations.
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26.

27.

28.

29.

30.

31.

32.

33.

34.

35.
36.

37.

38.

"Cemetery Structures” means all structures used in conjunction with a cemetery use (see
definition #25 "Cemetery"). Such structures include, but not limited to, mausoleums,
statues. memorial markers (see definition #103 "Memorial Marker"). worship/ceremonial
buildings, and grounds keeping building.
"Certificate of Occupancy" means a certification by the Department, stating that the use
of land, and the use and location of structures conforms to the provisions of this
Ordinance and any additional requirements placed on the property through the Conditional
Use or Variance procedures.
"Channel” means a natural or artificial watercourse with definite bed and banks which
confine and conduct normal flow of water. .
"Church” means a building designed or used as the principal place of worship of a
religious organization or congregation along with association uses such as fellowship
rooms, and "Sunday School” rooms. The term church includes temple, synagogue, etc.,
but does not include elementary or secondary schools, day care centers or seminaries.
"Clinic" means an establishment of physicians or dentists for the examination and
treatment of persons on an exclusive out-patient basis.

"Clinic, Veterinarian" means an establishment for the examination and treatment of
animals.

a. "Without Qutside Runs" means such a clinic with no facilities to house or exercise

animals outside of the clinic.
b. "Full Veterinarian Services" means that outdoor sheltering and exercising facilities
are available.

"Committee” means the Committee of the Tribal Legislature assigned to make
recommendations regarding land use situations.

"Community Based Residential Facility [CBRF]" means a place where three (3) or more
unrelated adults reside in which care, treatment or services above the room and board
level but not including nursing care are provided to persons residing in the facility as a
primary function of the facility.

"Community Living Arrangement” means, but not limited to, any of the following
facilities licensed and operated, or permitted under the authority of the Department: child
welfare agencies, group homes for children, and community based residential facilities;
but, however, does not include day care centers, general hospitals, special hospitals,
prisons, and jails.
"Community Water System" (see definition #108 "Municipal Water System.")
"Conditional Use" means a use, either public or private which because of its unique
characteristics, cannot properly be classified as an approved or permitted use in a
particular district. Based on the facts in each case, the impact of the proposed use upon
neighboring lands and the public need for that particular use at that particular location, the
Committee may recommend to the Tribal Legislature to grant such a use, subject to
standards and conditions as may be deemed appropriate and necessary.
"Day Care Center" means a facility used for the care of pre-school or school age children
which meets the requirements of a day care center formulated by the Wisconsin
Department of Health and Social Service.

"Department” means the Community Development Department and is distinguished
within this Ordinance by the capitalization of the first letter ["the Department"], unless the
context clearly defines otherwise.

5 M.T.L. Approved 1/9/97



39.

40.

41.

42.

43.

46.

47.

48.
49.

50.

"Departments” means the Community Development Department and all other Tribal
programs and departments and is distinguished in this Ordinance by a lower-case first
letter ["departments”].
"Development” means any man-made change to improved or unimproved real estate,
including but not limited to construction of or additions or substantial improvements to
buildings, other structures, or accessory uses, the placement of mobile homes, mining,
dredging, filling, grading, paving, excavation, drilling operations, or deposition of
materials.
"Discharge Outfall Structure” means a man-made water source such as a sewage
treatment facility.
"District” means a specific area designated with reference to this Ordinance and the
Official Zoning Maps within which the regulations governing the use and erection of
structures and the use of premises are uniformly applied.
"Drainageway" means a natural or artificial watercourse including, but not limited to,
streams, rivers, creeks, ditches, channels, canals, conduits, culverts, waterways, gullies,
ravines, or washes in which water flows in a definite direction or course, either
continually or intermittently, or in which run-off water accumulates permanently or
temporarily, including any adjacent area subject to inundation by overflow or floodwater.
"Driveway” means a private roadway providing access to a street, road, or highway.
"Duplex" means a residential structure containing two (2) dwelling units (see definition
#46.b. "Dwelling Unit, Low Density Multiple Family").
"Dwelling Unit" means a residential structure or portion thereof, containing separate and
complete living area, for one family, not including boarding houses, camping trailers,
hotels, motor homes, or motels.
a. "Single Family Dwelling Unit" means a residential structure containing only one
dwelling unit. ‘
b. "Low Density Multiple Family Dwelling Unit " means a residential structure
containing two (2) to four (4) individual dwelling units (see definition #45 "Duplex"
and definition #133 "Quad-plex").
c. "High Density Multiple Family Dwelling Unit" means 'a residential structure
containing more than four (4) individual dwelling units.
"Dryland Access" means a vehicular access route which is above the regional flood (see
definition #140 "Regional Flood") elevation and which connects land located in the
floodplain to land outside the floodplain, such as a road with its surface above the regional
flood elevation and wide enough for wheeled rescue and relief vehicles.
"Easement” means a grant of one or more of the property rights by the property owner
to and/or for the use of the public, a corporation, or another person or entity.
"Encroachment” means any obstruction or illegal or unauthorized intrusion in a delineated
floodway, right-of-way, or on adjacent land.
"Enforcement” means the administration of citations and penalties in order to compel a
violator to adhere to the ordinance
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"Essential Services" means services provided by public and private utilities. necessary for
the exercise of the principal, accessory, or conditional use or service of a principal,
accessory, or conditional structure. These services include underground, surface, or
overhead gas, electrical, steam, water, sanitary sewerage, storm water drainage, and
communications systems and accessories thereto, such as poles, wires, mains, drains.
vaults, culverts, laterals, sewers, pipes, catch basins, conduits cables, fire alarms, lift
stations, and hydrants, but not including buildings and structures.

"Family Day Care Home" means a dwelling licensed as a home occupation day care
center by the Department of Health and Social Services, where care is provided for not
more than eight (8) children.

"Fast Food Establishment" means a restaurant as identified under definition #143
"Restaurant,” but the business specializes in food that can be prepared and served quickly,
usually a franchise operation (i.e. McDonald’s, Dairy Queen, etc.).

- "FEMA" means the Federal Emergency Management Agency.

"FIA" means the Federal Insurance Administration.

"Filling, Dredging, Grading, Lagooning, Ditching, Excavating" means alterations to
any pavigable water (see definition #109 "Navigable Waters") and/or wetland (see
definition #184 "Wetlands") by either removing from or adding to the water’s banks or
bed natural or man-made materials.

"Flood" or "Flooding" means a general and temporary condition of partial or complete
inundation of normally dry land areas and from the overflow of inland waters, or the
unusual and rapid accumulation of run-off of surface waters from any source.

"Flood Frequency" means the probability of a flood occurrence. A flood frequency is
generally determined from statistical analysis. The frequency of a particular flood event
is usually expressed as occurring, on the average, once in a specified number of vears,
or as a percent (%) chance of occurring.

"Floodfringe” means that portion of the floodplain outside of the floodway which is
covered by floodwaters during the regional flood (see definition #140 "Regional “lood")
and generally associated with standing rather than rapidly flowing water.

"Flood Hazard Boundary Map" means a map prepared by FEMA, designating areas of
special flood hazard within a given community as A-Zones, and forming the basis for both
the regulatory and insurance aspects of the National Flood Insurance Program. To be
used as the "Official Floodplain Zoning Map (see definition #116)" for this Ordinance.
"Floodplain" means the portion of a river valley, adjacent to the channel and has been or
may hereafier be covered with water when the river overflows its banks at flood stages.
"Flood Profile” means a graph or a longitudinal profile showing the relationship of the
water surface elevation of a flood event to locations along the stream or river.
"Floodproofing” means any combination of structural provisions, changes, or adjustments
to properties and structures subject to flooding, primarily for the purpose of reducing or
eliminating flood damage to properties, water and sanitary facilities, and structures and
contents of buildings in flood hazard areas.

"Flood Protection Elevation” means a point two (2) feet of freeboard (see definition #70
"Freeboard") above the water surface profile associated with the regional flood (see
definition #140 "Regional Flood") and the official floodway lines.

"Floodway" means those floodlands, including the channel, required to carry and
discharge the regional flood (see definition #140 "Regional Flood").
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"Floor Area” means the sum of the usable horizontal area of the several floors of a
building as measured from the exterior walls, including interior balconies and mezzanines,
elevator shafts, stairwells and utility rooms, but not including basements, garages,
breezeways and unenclosed porches.

"Floor Area Ratio" means the gross floor area of all buildings or structures on a lot
divided by the total lot area.

"Flowages" (sce definition #43 "Drainageway.")

"Foundation" means the underlying base or support of a building especially the masonry
sub-structure, such as a basement or crawlspace.

"Freeboard" means a factor of safety usually expressed in terms of a certain amount of
feet above a calculated flood level, compensating for the many unknown factors that
contribute to flood heights greater than the height calculated, including, but not limited to,
ice jams, dams, debris accumulation, wave action, obstruction of bridge openings and
floodways, the effects of urbanization on the hydrology of the watershed, and loss of flood
storage areas due to development and grading/leveling of the river or stream bed.
"Frontage" means the width of a lot as measured on a public street, road, or highway and
having access to said street, road, or highway.

"Four Lane Divided Highway" means a thoroughfare which has at least two (2) lanes for
each direction, which are separated by a median or barrier.

"Garage, Municipal" means a structure or portion thereof owned and operated by a
municipality for parking, storing, and maintaining exclusively municipal vehicles.
"Garage, Private" means an accessory structure or portion of a principal structure utilized
for the private storage motor vehicles.

"Garage, Public” means a structure or portion thereof, whether privately or municipally
owned, where motor vehicles of the general public are stored for compensation or for
free. :

"Greenhouse" means a structure exclusively used for the cultivation of plants in which
natural sunlight is allowed to enter through transparent material and temperature and
humidity are controlled.

"Greenhouse, Commercial" means a structure from which plants, seeds, trees, and those
items related to cultivation are sold, traded, or bartered to the public.

"Groundwater" means the water that fills or saturates consolidated or unconsolidated
formations in the subsurface environment below the water table.

"Habitation" means a fixed place of residence.

"Heavy Industrial Uses" means, but not limited to, the following: chrome plating,
bottling, clothing manufacturing, slaughter house, paper and wood product manufacturing
and storage, machine shop, metal fabrication, processing, and welding.

"High Flood Damage Potential" means damage that could result from flooding that
includes any danger to life or health or significant economic loss to a structure or building
and its contents.

"Home Occupation” means a gainful occupation customarily conducted within a dwelling
or accessory building by the residents thereof, which is clearly secondary to the residential
use and does not change the character of the structure as a residence.

"Hospital" means an establishment of physicians for the exanmnation and treatment of
persons on an emergency, out-patient, and/or in-patient basis.

"Hotel" (See definition #106 "Motel and Hotel.")
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"Hydraulic Reach" means that portion of the river or stream extending from one
significant change in the hydraulic character of the river or stream to the next significant
change, usually associated with breaks in the slope of the water surface profile, and may
be caused by bridges, dams, expansion and contraction of the water flow, and changes in
streamn bed slope and vegetation.

"Increase in Regional Flood Height" means a calculated upward rise in the regional flood
elevation, equal to or greater than one-one hundredth (0.01) of a foot, resulting in
comparison of existing conditions and proposed conditions which are directly attributable
to displacement caused by development in the floodplain. By this definition an increase
cannot be attributed to manipulation of mathematical variables such as roughness factors,
expansion and contraction coefficients, and discharge.

"Institution” means an organization, either public or private, dedicated to serving the
public interest, generally a non-profit organization.

"Improvement” means any permanent structure that becomes part of, placed upon, or is
affixed to real estate.

"Junk Yard" means any establishment or premises where worn out or discarded
materials, whether purchased, donated, or abandoned are kept, or where two (2) or more
unlicensed motor vehicles, operable or inoperable, are kept or stored either for purposes
of sale or otherwise. It is the intent of this definition to enhance the definitions of Tribal
Ordinance 87-19 (Junk Yard Ordinance).

"Junkyard Materials" means, but not limited to, the following: waste paper, scrap
metal, rags, bottles, machines and machine parts, motor vehicles and motor vehicle parts,
and uses or secondhand items. It is the intent of this definition to enhance the definitions
of Tribal Ordinance 87-19 (Junk Yard Ordinance).

"Kennel" means a place where four (4) or more dogs over the age of three (3) months are
boarded, bred, or offered for sale.

"Lease" means a contract by which the Tribe conveys real estate and/or facilities for a
specified term and for a specified fee and specified use.

"Leaseholder” means the individual receiving, and therefore responsible for, real estate
from the Tribe via a lease (see definition #92 "Lease").

"Light Industrial Uses” means, but not limited to, the following: carpentry,
woodworking, bottled gas storage and distribution, radio and television broadcast
transmission functions, highway maintenance facilities, plumbing fixture and equipment
wholesale, and welding supply wholesale.

"Limited Access Highway" means a thoroughfare which is normally entered and exited
by a ramp system and is usually characterized by continuous speed limits of forty-five (45)
miles-per-hour or greater and a lack of traffic stopping mechanisms (i.e. traffic lights, stop
sign, railroad crossings). A specific example of Limited Access Highways is the Federal
Interstate Highway System.
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"Lot" means a parcel of land, legally platted which is occupied or designed to provide
space for one principal structure and approved uses, including the open space required by
this Ordinance.
a. "Corner Lot" means a lot situated at the intersection of two (2) streets, roads,
and/or highways.
b. "Interior Lot" means a lot with frontage on only one (1) street, road, or highway.
c. "Through Lot" means a lot other than a corner lot with frontage on two (2) streets,
roads or highways.
"Lot Area" means that area located within lot lines, not including any part of a street,
highway, alley, or railroad right-of-way or access easement.

LOT a'ld LOT £2
b
RO W
ROAD
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"Lot Depth" means the shortest horizontal distance between the front lot and the rear lot
line measured at a ninety (90) degree angle from the road right-of-way.
"Lot Width" means the horizontal distance between the side lot lines along the entire
length of the front yard setback line as delineated in Section 20 - Highway Access and
Setbacks.
"Lot of Record" means a lot which has been legally created prior to the effective date of
this Ordinance.
"Manicured Lawn" means a yard which is kept intact with the use of applications of
herbicides, pesticides, and fertilizers.
"Manufactured Home" means a factory built structure that is manufactured or constructed
under the authority of the National Manufactured Home Construction and Safety Standards
Act (42 U.S.C Section 5401), and shall be used for human habitation. Such a structure
is not constructed or equipped with a permanent hitch or other device allowing it to be
moved, other than for the purposes of moving to a permanent site; and shall not have a
permanently attached to its body or frame any wheels or axles. A mobile home (see
definition #104 "Mobile Home") is not a manufactured home.
"Memorial Marker" means a monument, plaque, or artifact placed to serve as a reminder
of past events or persons.
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"Mobile Home" means a portable structure with a permanent chassis and axles designed
to be towed as a single unit, or in sections, upon a highway and is equipped, used or
intended to be used primarily as a single family dwelhng, with walls of rigid,
uncollapsible construction; and which has an overall length in excess of forty-five (45)
feet.

"Mobile Home Park” means a single parcel on which is provided the required space for
the accommodation of two (2) or more mobile homes, together with the necessary
accessory buildings, driveways screening and other requirements of Section 6 (Single
Family Mobile Home District) and Section 33 (Modifications, Exceptions, and Special
Requirements).

"Motel and Hotel" means a structure or group of structures containing rooms which are
offered to travelers for temporary accommodations in exchange for compensation.
"Motor Vehicle" means, but not limited to, the following: any watercraft, automobile,
truck, motorcycle, trailer, semi-trailer, travel trailer, snowmobile, all-terrain vehicle, bus,
or other motorized or mobile vehicle.

“Municipal Water System" means a public water system that pipes water for human
consumption to at least fifieen (15) service connections used by year round residents, or
a system that regularly serves at least twenty-five (25) year round residents.

"Navigable Waters" means all natural inland lakes, flowages and any other waters which
have a bed and banks, and in which it is possible to float a canoe or other small craft at
sometime of the year; even if only during spring floods, within the territorial limits of this
Ordinance (see definition #184 "Wetlands" for comparison).

"Net Acreage” means the gross area less land dedicated for public streets.
"Nonconforming Lot" means a lot of record which does not meet the minimum area,
depth, width, or frontage required by this Ordinance.

"Nonconforming Structure” means a structure which existed on the date of adoption of
this Ordinance or amendments thereto, which does not conform to the yard, parking,
loading, height, and access requirements of this Ordinance.

"Nonconforming Use" means the use of land, water, or structures existing at the time of
the adoption of this Ordinance or amendments thereto, which does not meet the
requirements of this Ordinance and which have been continually maintained.
"Obstruction to Flood" means any development (see definition #40 "Development")
which physically blocks the conveyance of floodwaters such that this development by itself
or in comjunction with any future similar development will cause an increase in the
regional flood height.

"Occupied” means the use of a structure originally designed for human habitation on a
permanent basis for a specified purpose.

"Official Floodplain Zoning Map" means that "Flood Hazard Boundary Map (see
definition #60)," adopted and made part of this Ordmance which has been approved by
the FIA office of FEMA.

"Official Letter of Map Amendment" means the official notification from the FIA office
of FEMA that a flood hazard boundary map or flood insurance study map has been
amended.
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"Official Zoning Map, Current" means the original Official Zoning Map approved by
the Tribal Legislature on January 9, 1997 (see definition #119 "Official Zoning Map,
Original") and all subsequent amendments and used by the Department for determining
appropriate districts.

"Official Zoning Map, Original" means the first zoning map approved by the Tribal
Legislature on January 9, 1997 and used for historical purposes by the Department to_
understand the original intent of the zoning districts.

"Open Space Use" means those uses having a relatively low flood damage potential and
not involving structures.

"Outhouse” means an accessory structure (see definition #168.a "Accessory Structure”)
that is an outdoor toilet facility designed without a sewage treatment and disposal system.
Another common name is "Privy."

"Panalized Home" means a factory build structure that is shipped in small sections to the
site, such as wall by wall or room by room; as opposed to a manufactured home (see
definition #102 "Manufactured Home") or a mobile home (see definition #104 "Mobile
Home") which are towed as a single or bisected unit and are placed on site.

“Parking Area” means a portion of a lot with access to a street or alley, which is suitably
surfaced and maintained for the temporary storage of motor vehicles, but not including the
display of vehicles for sale.

"Parking Space, Off Street" means a space containing parking area or a stall in a private
garage.

"Parks and Playgrounds” means public areas usually characterized by open space;
outdoor, recreational equipment for children (i.e. swings, slides, sandboxes, etc.); and/or
memorial markers (see definition #103 "Memorial Markers").

"Planned Unit Development [PUD]" means a lot or tract of land containing two (2) or
more principal buildings or uses developed as a unit where such buildings or uses may be
located in relation to each other rather than to a lot line or zoning district.

"Platted” means the recording of a lot by a certified survey map.

"Porch” means a roofed open area, which may be screened, usually attached to or part
of and with direct access to or from a building. A porch shall also have the window area
greater than the wall area and shall not be climate controlled, such as heat and/or air
conditioned.

"Private Sewage System" means a sewage treatment and disposal system serving a single
structure with a septic tank and soil absorption field located on the same parcel as the
structure. This term may also apply to an alternative sewage system approved by the
Tribal Legislature such as a substitute for the septic tank or soil absorption field, a holding
tank, a system serving more than one (1) structure, or a system located on a different
parcel than the structure.

"Professional Office" means the office of one engaging in a occupation requiring
specialized knowledge and often long and intensive academic preparation, including but
not limited to offices of doctors of medicine or dentistry, architects, engineers, attorneys,
musicians, or artists.

"Provisions" means stipulations and requirements to be satisfied prior to approval or for
continuance of approval of the use and/or structure.

"Public Utilities" means those utilities using underground or overhead transmission lines
such as electric, telephone and telegraph, and distribution and collection systems such as
water, sanitary sewer, and storm sewer.
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"Quad-plex" means a residential structure containing four (4) dwelling units (see
definition #46.b "Dwelling Unit, Low Density Multiple Family").

"Quarter Section and Quarter-Quarter Section" means a division of a section of land
according to the rules of the original United States Government Public Land Survey
System.

"Quasi-Public Uses" means those facilities which are partially public in nature such as
churches, and schools.

"Recharge" means the source of groundwater (see definition #78 "Groundwater") from
precipitation or surface water that percolates down into the aquifer (see definition #9
"Aquifer").

"Recharge Area" means permeable deposits directly overlying the aquifer (see definition
#9 "Aquifer").

"Recreational Vehicle" means a vehicular-type portable structure without permanent
foundation that can be towed, hauled, or driven and primarily designed as a temporary
living accommodation for recreational, camping, and travel use and including, but not
limited to, travel trailers, truck campers, camping trailers, and self-propelled motor
homes.

"Recycling Drop-Off Station” means a facility consisting of appropriate storage
containers designed to accept a limited volume of recyclable materials from households,
including aluminum food and beverage containers, glass food and beverage containers,
magazines or other material printed on similar paper, newspapers or other material printed
on newsprint, kraft paper (e.g. paper grocery bags), corrugated cardboard, office paper,
plastic food and beverage containers, steel or bimetal food or beverage containers, and
waste tires, that are intended to be stored temporarily in the containers provided before
being taken to a Resource Recovery Facility (see definition #141 "Resource Recovery
Facility") ‘or Resource Recovery Processing Facility (see definition #142 "Resource
Recovery Processing Facility"). Sorting, shredding, crushing, baling or other separation,
other than that required of residents using a Recycling Drop-Off Station to separate
recyclable materials for placement in appropriate containers, shall be prohibited. A
Recycling Drop-Off Station can be a permitted or an accessory use except when the
facility accepts waste tires and then it shall be a conditional use. Also a form of a waste
transfer site according to Tribal Ordinance 92-11 (Solid Waste Disposal).

"Regional Flood" means a flood determined to be representative of large floods known
to have generally occurred in Wisconsin and which may be expected to occur on a
particular stream because of the like physical characteristics. The flood frequency (see
definition #58 "Flood Frequency") of the regional flood is once in every one hundred
(100) years; this means that in any given year there is one percent (1%) chance that the
regional flood may occur or be exceeded.
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"Resource Recovery Facility” means a building in which collected recyclables from
residential and commercial sources, including aluminum food and beverage containers,
glass food and beverage containers, magazines or other material printed on similar paper,
newspapers or other material printed on newsprint, kraft paper (e.g. paper grocery bags),
corrugated cardboard, office paper, plastic food and beverage containers, steel or bimetal
food or beverage containers, or other incidental recyclable items that may be delivered
from time to time provided no dismantling is necessary according to market requirements
and in which the incoming recyclables are sorted, shredded, crushed, baled, or otherwise
separated and processed using equipment not to exceed fifteen (15) horsepower, for later
shipment to markets. All activities that take place at a Resource Recovery Facility shall
take place inside the building including recyclables; none of these activities shall be
allowed outdoors. Dismantling, salvaging, crushing, or storage of motor vehicles,
machinery, or appliances, or the processing or storage of decomposable, hazardous or
toxic wastes are prohibited. Also a form of a waste transfer site according to Tribal
Ordinance 92-11 (Solid Waste Disposal).

"Resource Recovery Processing Facility” means a Resource Recovery Facility which
collects from residential, commercial, and industrial sources where equipment of any
horsepower may be used, outdoor storage may be allowed, and where dismantling of
separate motor vehicles parts or components and separate machinery parts or components
may be allowed. Resource Recovery Processing Facilities may be allowed in conjunction
with Salvage Yards (see definition #149 "Salvage Yards").

"Restaurant” means a business structure consisting of a kitchen and separate dining area,
whose primary purpose is to prepare and serve food to be consumed on the premises.
"Restaurant, Drive-In" means a business establishment consisting of a kitchen, with or
without a dining room, where a pomon of the food is sold is eaten either off the premises
or within automobiles on the premises.

"Right-of-Way" means a strip of land acquired by reservation, dedication, forced
dedication, prescription or condemnation and intended to be occupied by a road,
crosswalk, railroad, electrical transmission lines, oil or gas pipeline, water line, sanitary
storm sewer, and other similar uses.

"Right-of-Way Lines" means the lines that form the boundaries of a right-of-way (see
definition #145 "Right-of-Way").

"Riprap" means large fragments of broken rock, thrown together irregularly (as offshore
or on a soft bottom of a water body) or fitted together (as on the downstream face of a
dam). Its purpose is to prevent erosion by waves or currents and thereby preserve a
surface, slope, or underlying structure. It is used for irrigation channels, river-
improvement works, spillways at dams, and sea walls for shore protection.

"Rural Area” or "Rural Community" means a sparsely developed area, with a
population density of less than one hundred (100) persons per square mile and where the
land is undeveloped or primarily used for agricultural purposes (see definition #5
" Agriculture”) and/or forestry management program.

"Salvage Yard" means any establishment or premises where motor vehicles or other
materials are collected for the purposes of dismantling, salvaglng, or demolition. Refer
to Tribal Ordinance 87-19 (Junk Yard Ordinance).

"Seasonal Structure” means a structure used occasionally or periodically for a period not
to exceed six (6) months of a calendar year.
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"Setback Lines” means lines established parallel to right-of-ways, lot lines, or water
bodies for the purpose of defining limits within which structures, buildings, or uses must
be constructed, maintainéd, or confined.

CLASS o HIGHWAY

COMMON SETBACK LINES

"Shed" means an accessory structure (see definition #168.a "Accessory Structure”), not
to exceed one hundred forty-four (144) square feet, used primarily for the storage of
material accessory to the primary use, excluding the storage of motor vehicles as in a
private garage (see definition #74 "Garage, Private").

"Shorelands”™ means lands within the following distances from the ordinary high water
mark of navigable waters (see definition #109 "Navigable Waters"): one thousand (1,000)
feet from a lake, pond, or flowage; five hundred (500) feet from a river or stream or to
the landward side of the floodplain, whichever distance is greater.

"Sign" means any structure or natural object or part thereof, device attached thereto, or
printed thereon which is intended to attract attention to any object, product, place, activity,
person, institution, organization, or business. Such a display shall include any letter,
word, model, banner, flag, pennant, insignia, device, or representation, used as an
announcement, direction, or advertisement.

a. "Advertising (Off-Premise) " means a billboard, poster panel, painted bulletin board,
or other sign which is used to advertise products, goods, or services which are not
exclusively related to the premises on which the sign is located.

b. "Area Identification” means a freestanding sign which identifies a subdivision, a
multiple residential complex consisting of three (3) or more structures, a shopping
center consisting of three (3) or more separate business concerns, an industrial area,
or an office complex consisting of three (3) or more structures of any combination
thereof.

c. "Business (On-Premise)” means any sign which identifies a business or group of
businesses, either retail or wholesale, or any sign which identifies a profession or
is used in the identification of promotion of any principal commodity or service,
including entertainment, offered or sold upon the premise where such sign is located.
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"Campaign Sign" means a sign erected for the purpose of soliciting support for or
application to a candidate or a political party or relating to a referendum question
during am election.

"Construction" means a temporary sign placed at a construction site identifying the
project or the name of the architect, engineer, contractor, financier, or other
involved parties.

"Directional” means a sign which bears the address and name of a business,
institution, church, or other use or activity plus directional arrows or information on
location.

"Flashing” means an illuminated sign upon which the artificial light is not kept
constant in terms of intensity or color at all times when the sign is illuminated (not
including time, temperature, and public information signs).

"Freestanding” means a stationary or portable, self-supporting sign not affixed to
any other structure.

"Muminated" means a sign which is lighted by an artificial light source either
directed upon it or illuminated from an interior source.

"Information” means a sign giving information to employees, visitors, or delivery
vehicles, but containing no advertising or identification.

"Name Plate” means a sign indicating the name and address of a building and its
functions or the name of an occupant thereof and the practice of permitted home
occupation.

"Portable” means a sign so designed as to be movable from one location to another
and which is not permanently attached to the ground, sales display or device or
structure.

"Projecting” means a sign other than a wall sign, which is affixed to a building and
which extends in a perpendicular manner from the building wall.

"Roof" means a sign which is erected, constructed, or wholily or in part upon the
roof of a building and which projects completely above the parapet wall.
"Temporary” means a sign which is erected or displayed for a specified period of
time.

"Wall" means a sign which is affixed to the exterior wall or mansard roof of a
building and which is parallel to the building.

"Sign Alteration" means any structural change to a sign but shall not include routine.
maintenance, painting, or change of copy of an existing sign.

"Sign Area" means the entire face of a sign, including the advertising surface and any
framing, trim, or molding, but not including the supporting structure.

"Sign Structure” means the supports, uprights, bracing and framework for a sign
including the sign area.

"Silviculture” means the art and science of growing and replacing stands of timber on a
basis of permanency.
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"Site-Built Home" means a structure, designed for human habitation, in which the
component parts are erected, installed, or constructed on the lot in which the structure is
to be placed.

"Slope Percent” means the net result from one of two formulas to describe the incline of
land surface and is expréssed as a percentage (%). Also called "Percent Grade."

a. % = 100 - Tan [Degree Angle (°)].

b. % = [100 - Vertical Rise] + Horizontal Distance.

"Specified Anatomical Areas”

a. Less than completely and opaquely covered human genitals, pubic region, buttock
and female breast below a point immediately above the top of the areola;

b. Human male genitals in a discernible turgid state, even if completely and opaquely
covered.

"Specified Sexual Activities"

a. Human genitals in a state of sexual stimulation or arousal; or

b. Acts of human masturbation, sexual intercourse or sodomy; or

c. Fondling or other erotic touching of human genitals, pubic region, buttock or female
breast.

d. Acts of bestiality, necrophilia, and other similar behavior.

"Storage Capacity of a Floodplain" means the volume of space above an area of
floodplain land that can be occupied by flood water of a given stage at a given time,
regardless of whether the water is moving.

"Storage Shed" (See definition #152 "Shed.")

"Story" means that part of a building between a floor and either the next floor above, or
the ceiling. A basement shall constitute a story if it is more than four (4) feet above grade
level.

"Streets, Roads, or Highways" means a thoroughfare which may either provide the
principal means and/or movement of pedestrian and vehicular access to abutting property.

a. ‘"Private Streets, Roads, or Highways" means a thoroughfare which is owned and
maintained by a private entity for the use by a limited membership.

b. "Public Streets, Roads, or Highways" means a thoroughfare which is owned and
maintained by a governmental entity for use by all members of society.

"Structural Alteration"” means any change in the supporting members of a building such
as bearing walls, columns, rafters, beams, girders, footings, and piles.

"Structure" means anything constructed or erected, the use of which requires a permanent
or temporary location on or in the ground, stream bed, or lake bed, including but not
limited to objects such as buildings, sheds and cabins. fences, mobile homes, docks, dams,
retaining walls, bridges, and transmission towers.

a. "Accessory Structure” means a subordinate structure which is clearly and
customarily incidental to and located on the same lot as a principal structure except
that mobile homes are not allowed as storage structures.

b. "Principal Structure” means the main structure on a lot.

"Structure Height" means the vertical distance measured from the mean grade level to
the highest point of a flat surface roof, to the deck level of mansard roof, or to the mean
height level between eaves and ridges of gable, hip and gambrel roofs.

"Structure Setback” means the minimum distance between structure or use and property
line or right-of-way line or high water mark of a water body.
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171.

172.

173.

174.

175.

176.

"Substance Abuse Treatment Facility” means an establishment dedicated to aiding
individuals needing and/or wanting treatment in regards to addiction to alcohol and/or
drugs both prescription and controlled substances, according to Tribal Ordinance 80-17
(Controlled Substances).

"Substantial Improvement” means any repair, reconstructlon or improvement of a
structure, the cost of which equals or exceeds fifty percent (50%) of the present equalized
assessed value of the structure either before the improvement or repair is started, or, if
the structure has been damaged and is being restored, before the damaged occurred. The
term does not, however, include either: 1) any project for improvement of a structure to
comply with existing health, sanitary, or safety code specifications which are solely
necessary to assure safe living conditions, or 2) any alteration of a structure or site
documented as deserving preservation by the Wisconsin State Historical Society or listed
on the National Register of Historic Places. Ordinary maintenance repairs are not
considered structural repairs, meodifications, or additions; such ordinary maintenance
repairs include internal and external painting, decorating, panelling, and the replacement
of doors, windows, and other nonstructural components.

"Time of Travel" means recharge area (see definition #137 "Recharge Area") up-gradient
of the cone of depression, the outer most boundary of which is determined or estimated
that the groundwater (see definition #78 "Groundwater") and potential contaminates will
take a specific amount of time to reach the well (see definition #182 "Well"), e.g. Five
Year Time of Travel.

"Traffic Visibility Triangle” means an area adjacent to the intersection of two (2) or
more of the following: road, street, highway, or railroad. The area shall be free of visual
obstructions that would prevent a driver of a vehicle from seeing another vehicle or train
on the intersecting road, street, highway, or railroad. See Section 20 - Highway Access
and Setbacks for greater detail.

Y
N

D

/ /?\)\
/%
/

s
///

< \\_‘\

\

>>

\\‘\\

/ S

TRAFFIC VISIBILITY TRIANGLE

"Travel Trailers” means a towed structure built on a chassis, with or without compete
kitchen, toilet, and such facilities designed to be used for temporary habitation for travel
or recreation.

"Tribal Legislature" means the constitutional governing body of the Menominee Indian
Nation.
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177.

178.

179.

180.

181.

182.

183.

184.

"Unnecessary Hardship" means that circumstance which as a result of special conditions
which were not self-created, affect a particular lot and make strict conformity with
restrictions governing area, setbacks, frontage, height, or density unnecessarily
burdensome or unreasonable in light of the purposes of this Ordinance.

"Use" means the purpose for which land or structures, or portions thereof, are occupied
or maintained.

a. "Accessory Use" means a use which is clearly and customarily incidental to and
located on the same lot as a principal use.

b. "Permitted Use" means a principal or accessory use of land or structures which is
allowed as a matter of right within a particular district or districts, provided it
conforms to all applicable requirements and standards of the districts.

c. ‘"Principal Use" means the primary or main use of land or structures as
distinguished from accessory use.

"Utilities” means any public or private distribution, or waste collection and/or disposal
system, including but not limited to: septic systems, private and public wells, including
their attendant facilities, public sewage collection systems, and public utilities such as
natural gas, electric, and telephone systems.

"Variance” means the waiving by the Tribal Legislature after recommendation by the
Committee of the literal provisions of this Ordinance in cases where their strict
enforcement would cause undue hardship because of physical circumstances unique to the
property involved (limited to height, bulk, density, and yard requirements).

"Water Surface Profile" means a graphical representation showing the elevation of the
water surface of a watercourse for each position along a reach of river or stream at a
certain flood flow. A water surface profile of the regional flood (see definition #140
"Regional Flood") is used in regulating floodplain areas.

"Well" means an excavation opening in the ground made by digging, boring, drilling,
driving, or other methods, for the purpose of obtaining groundwater regardless of its
intended use.

"Well Field" means a lot, parcel, plot of land used primarily for the purposes of locating
wells to supply a municipal water system (see definition #108 "Municipal Water System").
"Wetlands” means those areas where water is at, near, or above the land surface long
enough to be capable of supporting aquatic or hydrophytic vegetation, and having soils
indicative of wet conditions.
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185. "Wisconsin Construction Site Best Management Practice Handbook" means a
document of the same name published and distributed by the Wisconsin Department of
Natural Resources - Bureau of Water Resources Management. The document is intended
to be a model on how to conduct a construction site in respect to water resources and
erosion control. A copy shall be kept in the Department for reference purposes.

186. "Yard" means open space on a lot not occupied by structures.

a. "Front Yard" means a yard extending the full width of the lot between any building
and the road right-of-way line and measured perpendicular to the building at the
closest point to the road right-of-way line.

b. "Rear Yard" means a yard extending the full width of the lot between the rear lot
line to the nearest part of the structure. _

c. "Side Yard" means a yard on each side of the structure extending from the structure
to the lot line and from the front yard line to the rear yard line.
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187. "Zoning Administrator"” means the Director of the Community Development Department
or any staff member authorized by the Director to perform such zoning functions.
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SECTION 3. GENERAL PROVISIONS

3.010 Scope of Regulations. No structure, or land shall hereafter be used or occupied, and no
structure of part thereof shall hereafter be erected, converted, enlarged, constructed, moved or
structurally altered, unless in conformity with all the regulations specified in this Ordinance for
the district in which it is located.

3.020 Interpretation. In interpreting and applying the provisions of this Ordinance, the
provisions shall be held to be the minimum requirements for the public health, safety, comfort,
convenience and general welfare of the members and descendants of the Tribe, and shall be
liberally construed in favor of the Tribe.

3.030 Relations to Other Ordinances and Regulations. Where the provisions of this Ordinance
impose greater restrictions than those of any code, regulation, or other ordinance, the provisions

of this Ordinance shall be controlling, except that the shoreland provisions under Section 22
(Shorelands Overlay District) of this Ordinance supersede all the provisions of any Tribal
Ordinance which relate to shorelands. Where the provisions of any code, regulation or other
ordinance impose greater restrictions, those provisions shall be controlling.

3.040 Severability. If any section, clause, provision, or portion of this Ordinance is adjudged
unconstitutional or invalid by a Tribal or Federal court, the remainder of this Ordinance, if
severable therefrom, shall not be affected thereby.

3.050 Rules for Determining District Boundaries. Where uncertainty exists as to the boundaries
of districts as shown on the official zoning maps, the following shall apply:

" A. Boundaries indicated as approximately following the centerlines of streets, highways,
railroads, or lakes, streams and other water bodies, shall be construed to follow such
centerlines.

B. Boundaries indicated as approximately following platted lot lines, quarter section and
quarter-quarter section lines, or municipal boundaries, shall be construed to follow
such lines.

C. Boundaries indicated as being parallel to or an extension of the features listed in
3.050A or 3.050B above shall be so construed. Distances not specified on the map
shall be determined by map scale.

D. In situations not covered by 3.050A through 3.050C above, or when there is a
dispute over a determination of district boundaries made by the Department, the
Committee shall recommend to the Tribal Legislature determination of the district
boundaries when the physical or cultural features existing on the ground differ with
those shown on the map.
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3.055 Rules for Interpreting Incorrectly Referenced Sections and Sub-Sections. If, during the

process of writing, editing, or updating the Ordinance, an error has occurred in identifying the
correct reference number to a section or any sub-section, the Zoning Administrator shall apply
the following:

A.

B.

C.

The smallest possible sub-section in which the error is located shall not be literally
interpreted;

Locate the appropriate section or sub-section by means of any identification
accompanying the referred number;

Refer to the hidden codes within the word processing program to assure proper
correlation between the paragraph number and the target number;

If no identification accompanies the referred number, the error shall be assumed to
be a sub-section within the current section, and the correct number shall be located
through context;

If context is insufficient to locate the referred number, previous additions and drafts
of the Ordinance shall be consulted;

If the correct section or sub-section still cannot identified or located, the appropriate
section or sub-section shall be assumed to be deleted from the text;

The Zoning Administrator shall write a memorandum, addressed to the Ordinance,
identifying the appropriate corrections, including additions and deletions, necessary
to interpret the Ordinance properly;

The memorandum shall be copied and forwarded to the Committee to initiate the
amendment process in accordance with section 34.050 (Administration; Amending
the Zoning Ordinance).

3.060 Lot Provisions.

A

B.

C.

No Tribal development shall take place until an archeological and environmental
survey has been conducted.

Except in the case of planned unit developments, not more than one (1) principal
building or use and its accessory buildings or uses shall be located on the lot.
Grandfather Clause. Any lot in existence at the time of adoption of this Ordinance,
and legally created, shall be considered a lot of record, and shall be considered
legally buildable even though the lot may not meet the minimum lot area and lot
width requirements, provided that the lot is in separate ownership from abutting
land, and further provided that the lot is developed with a use that is permitted and
at the setback requirements by the district in which it is located under this
Ordinance.

No yard of other open space existing on the date this Ordinance was adopted shall
be reduced below the minimum required by this Ordinance.

Lots which were created through platting or certified survey procedures and which
are under single contiguous ownership are to be considered as separate lots of record
if they meet the dimensional requirements of the district in which they are located.
All lots shall have a minimum frontage on a public road equivalent to the minimum
width of the district in which it lies, except for lots created through the planned unit
development procedures.
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3.070 Acquisition of Property
A. Any newly acquired property, upon the transfer into federal trust status to be held

for the Menominee Indian Nation, shall temporarily be assigned to the Planned Unit
Development [PUD] District (refer to Section 18) for no more than one hundred
twenty (120) days or until an official, permanent determination can be made as to
the best zoning district or districts for the property.

B. If no official, permanent determination has been made after one hundred twenty
(120) days, then the whole property is designated as a PUD District and cannot be
changed unless by amendment according to section 34.050 (Administration;
Amending the Zoning Ordinance).

3.080 Excluded Uses.

A. Within the jurisdiction of all lands held in federal trust for the Menominee Indian
Nation in Township 28 North and Range 14 East of the State of Wisconsin, the
following uses and structures are prohibited in the ensuing districts:

1. Any manufacture, distribution, or sale of alcoholic or fermented beverages.

a. Findings and Purpose. The Tribal Legislature finds that due the existence of
a substance abuse treatment facility in the immediate vicinity, the
manufacture, distribution, or sale of alcoholic or fermented beverages would
be detrimental to the recovery process.

b. Nothing in this subsection is intended to prohibit the possession of alcoholic
or fermented beverages within residences, subject to lease restrictions or
covenants.

2. Adult book stores and/or adult entertainment facilities.

a. Findings and Purpose. The Tribal Legislature finds that due to their nature,
the existence of aduit bookstores and adult entertainment facilities has serious
objectional operational characteristics, such as an effect upon property values,
local commerce and crime. Due to the deleterious combined effect on
adjacent areas, they should be excluded to prevent their contribution to the
blighting or downgrading of the surrounding neighborhood.

b. Nothing in this subsection is intended to authorize, legalize or permit the
establishment, operation, or maintenance of any business, building or use
which violates any law, ordinance, or code regarding public nuisances, sexual
conduct, lewdness or obscene or harmful matter or the exhibition or public
display thereof.

B. Within the jurisdiction of all lands held in federal trust for the Menominee Indian
Nation, the following uses and structures are prohibited in the ensuing districts:
Adult book stores and/or adult entertainment facilities in accordance with 3.080A.2.

3.090 Determination of Uses Not Listed. In any zoning district, whenever a use is neither
specifically permitted nor denied, the use shall be considered to be prohibited. In such a case,
the Committee, on its own initiative or upon the request of a Tribal community member, may
recommend to the Tribal Legislature a study be conducted to determine which zoning district,
if any, is most appropriate for the use contemplated and which, if any, performance standards
are appropriate to govern said use.
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SECTION 4. SINGLE FAMILY RESIDENTIAL DISTRICT (R-1)

4.001 Purpose. To provide an area for development on public sewer and water systems or
where public facilities may feasibly be extended. The standards set out in this section shall
apply in the district.

4.005 (Reserved).

4.010 Permitted Principal Uses. The following principal uses are permitted in the R-1 District:
A. Single-family housing;
B. Parks and playgrounds.

4.015 Permitted Principal Structures. The following principal structures are permitted in the R-1
District: )
A. Single-family houses, excluding mobile homes;
1. Manufactured homes.
2. Panalized homes.
3. Site-built homes.
B. Park and playground related structures.

4.020 Permitted Accessory Uses. The following accessory uses are permitted in the R-1
District:

A. Private storage of motor vehicles;

B. Home occupations, as detailed in Section 27 (Home Occupations).

4.025 Permitted Accessory Structures. The following accessory structures are permitted in the
R-1 District:

A. Private garages;

B. Noncommercial greenhouses, storage sheds, and playhouses.

4.030 Conditional Uses. The following conditional uses may be allowed in the R-1 District,
provided that the requirements of Section 26 (Conditional Use Permits) are met:

Planned unit development;

Low density multi-family residential;

Governmental and religious uses;

Public recreational activities, including golfing, tennis, and swimming;

Public and private schools;

Nursery schools and day care centers.
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4.035 Structures Allowed Under Conditional Use Permits. The following structures may be
allowed in the R-1 District under the conditional use permit. issued pursuant to the provisions
of Section 26 (Conditional Use Permits):

A. Structures for planned unit development;

B. Duplexes and quad-plexes;

C. Governmental structures such as police and fire stations, libraries, and town halls;

D. Public recreational structures, including swimming pools, tennis courts, and golf
courses;

E. Schools and ancillary structures;

F. Structures utilized for religious purposes, including convents, parish houses and
other buildings integral to the functioning of religious organization;

G. Public and quasi-public utility structures not covered by Section 33 (Modifications,

Exceptions and Special Requirements);
H. Nursery schools and day care centers.

4.040 Dimensional Requirements. The following lot, height, and yard requirements are
established for the R-1 District:
A. Yard Requirements.
1. Lot Area.
a. Lot area shall be a minimum of twenty thousand (20,000) square feet.
b. Lot area shall be a minimum of twice the area requirements of 4.040A.1.a for
Conditional Use Permits.
2. The minimum lot width shall be eighty (80) feet.
B. Maximum Height. The maximum height for the principal structure shall be thirty-
five (35) feet, and for an accessory structure twenty (20) feet.
C. Setbacks.
1. The minimum highway setback shall be regulated under Section 20 (Highway
Access and Setbacks).
2. The minimum side-yard setback for all residential structures shall be ten (10) feet,
and for an accessory structure five (5) feet.
3. The minimum rear-yard setback shall be twenty-five (25) feet for a principal
structure, and five (5) feet for an accessory structure.
4. No accessory structure may be located in a required front yard.
5. Side yard setback on corner lots shall be twenty-five (25) feet.
D. Lot, Height, and Yard Requirements for Conditional Uses. Lot, height, and yard
requirements for structures and uses under conditional use permits shall be
incorporated into said permits.

4.045 Additional Requirements. The following regulations shall apply within the R-1 District:

A. Section 29 as pertaining to parking;
B. Section 30 as pertaining to the placement and use of signs.

25 M.T.L. Approved 1/9/97



SECTION 5. SINGLE-FAMILY MOBILE HOME DISTRICT (R-2)

5.001 Purpose. To provide an area for mobile home development on separate, individual lots
that may or may not be served by public sewer and water systems or where public facilities may
feasibly be extended. The standards set out in this section shall apply in the district.

5.005 (Reserved).

5.010 Permitted Principal Uses. The following principal uses are permitted in the R-2 District:
A. Single mobile homes on separate, individual lots;
B. Parks and playgrounds.

5.015 Permitted Principal Structures. The following principal structures are permitted in the R-2
District:

A. Mobile homes;

B. Park and playground related structures.

5.020 Permitted Accessory Uses. The following accessory uses are permitted in the R-2
District:

A. Private storage of motor vehicles;

B. Home occupations, as detailed in Section 27 (Home Occupations).

5.025 Permitted Accessory Structures. The following accessory structures are permitted in the
R-2 District:

A. Private garages;

B. Storage sheds and playhouses.

5.030 Conditional Uses. The following conditional uses may be allowed in the R-2 District,
provided that the requirements of Section 26 (Conditional Use Permits) are met:

Planned unit development; ' '

Governmental and religious uses;

Public recreational activities, including golfing, tennis, and swimming;

Nursery schools and day care centers.
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3.035 Structures Aliowed Under Conditional Use Permits. The following structures may be
allowed in the R-2 District under the conditional use permit, issued pursuant to the provisions
of Section 26 (Conditional Use Permits):
A. Structures for planned unit development;
B. Governmental structures such as police and fire stations, libraries, and town halls;
C. Public recreational structures, such as swimming pools, tennis courts, and golf
courses;
D. Structures utilized for religious purposes, including convents, parish houses and
E
F

other buildings integral to the functioning of religious organizations;

Public and quasi-public utility structures not covered by Section 33 (Modifications,
Exceptions and Special Requirements);

Nursery schools and day care centers.
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5.040 Dimensional Requirements. The following lot, height, and yard requirements are
established for the R-2 District:

A.

Yard Requirements.

1. Lot Area.
a. Lot area shall be a minimum of twenty thousand (20,000) square feet.
b. Lot area shall be a minimum of twice the area requirements of 5.040A.1.a for

Conditional Use Permits.

2. The minimum lot width shall be one hundred (100) feet.

Maximum Height. The maximum height for the principal structure shall be thirty-

five (35) feet, and for an accessory structure twenty (20) feet.

Setbacks.

1. The minimum highway setback shall be regulated under Section 20 (Highway
Access and Setbacks).

2. The minimum side-yard setback for all residential structures shall be ten (10) feet,
and for an accessory structure five (5) feet.

3. The minimum rear-yard setback shall be twenty-five (25) feet for a principal
structure and five (5) feet for an accessory structure.

4. No accessory structure may be located in a required front yard.

5. Side yard setback on corner lots shall be twenty-five (25) feet.

Lot, Height, and Yard Requirements for Conditional Uses. Lot, height, and yard

requirements for structures and uses under conditional use permits shall be

incorporated into said permits.

5.045 Additional Requirements. The following regulations shall apply within the R-2 District:
A. A mobile home stand with the minimum dimensions of seventeen (17) feet by

mmY 0

seventy (70) feet, or approved equal by permitting, intended for the placement of the
mobile home shall be provided on each mobile home site. The stand shall be
constructed to provide for adequate drainage and support against settling, frost
heave, and rodent control;

A mobile home shall not be older than five (5) years on the date of placement within
the district, unless issued a variance in accordance with section 34.020C
(Administration; Committee; Variances) and in good condition.

All mobile homes shall be secured by the use of the appropriate tie-down
mechanism,;

Skirting shall be placed and maintained around the base of all mobile homes:
Section 29 as pertaining to parking;

Section 30 as pertaining to the placement and use of signs.

3.050 Floodplain Requirements. No new mobile home developments or additions to existing
mobile home developments shall be within a floodplain. All existing developments shall require
that when an existing mobile home is replaced in a floodplain that the new home is protected as
required by section 23.090 (Floodplain Overlay District; Floodproofing).
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SECTION 6. LOW DENSITY MULTIPLE-FAMILY RESIDENTIAL DISTRICT (R-3)

6.001 Purpose. To provide an area for duplex and quad-plex development served by public
water and sewage disposal facilities. The standards set out in this section shall apply in the
district.

6.005 (Reserved).

6.010 Permitted Principal Uses. The following principal uses are permitted in the R-3 District:
A. Low density residential;
B. Single-family housing;
C. Parks and playgrounds.

6.015 Permitted Principal Structures. The following principal structures are permitted in the R-3
District:

A. Duplexes;

B. Quad-plexes;

C. Single-family residences, except mobile homes;

D. Park and playground related structures.

6.020 Permitted Accessory Uses. The following accessory uses are permitted in the R-3
District:

A. Private storage of motor vehicles;

B. Home occupations, as detailed in Section 27 (Home Occupations).

6.025 Permitted Accessory Structures. The following accessory structures are permitted in the
R-3 District:

A. Private garages;

B. Noncommercial greenhouses, storage sheds and playhouses.

6.030 Conditional Uses. In the R-3 District, the following uses are conditional, and are subject
to the provisions of Section 26 (Conditional Use Permits):

A. Planned unit development;

B. Governmental and religious uses;

C. Nursery school and day care centers.

6.035 Structures Allowed Under Conditional Use Permits. The following structures may be
allowed in the R-3 District under conditional use permits issued pursuant to the provisions of
Section 26 (Conditional Use Permits):
A. Structures for planned unit developments;
B. Governmental structure, such as police and fire stations, libraries, and town halls;
C. Structures utilized with public recreational uses;
D. Public and quasi-public utility structures not covered by Section 33 (Modifications,
E

Exceptions and Special Requirements);
Structures utilized for religious purposes, including convents, parish houses and
other buildings integral to the functioning of religious organization.
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6.040 Dimensional Requirements. The following lot, height and yard requirements are
established for the R-3 district:
A. Yard Requirements.
1. Lot Area.
a. Lot area shall be a minimum of twenty thousand (20,000) square feet.
b. Lot area shall be a minimum of twice the area requirements of 6.040A.1.a for
Conditional Use Permits.
2. The minimum lot width shall be eighty (80) feet.
B. Maximum Height. The maximum height for the principal structure shall be thirty-
five (35) feet, and for an accessory structure twenty (20) feet.
C. Setbacks.
1. The minimum highway setback shall be regulated under Section 20 (Highway
Access and Setbacks).
2. The minimum side-yard setback for all residential structures shall be ten (10) feet,
and for an accessory structure five (5) feet.
3. The minimum rear-yard setback shall be twenty-five (25) feet for a principal
structure and five (5) feet for an accessory scructure.
4. No accessory structure may be located in a required front yard.
5. Side yard setback on corner lots shall be twenty-five (25) feet.
D. Lot, Height, and Yard Requirements for Conditional Uses. Lot, height, and yard
requirements for structures and uses under conditional use permits shall be
incorporated into said permits. :

6.045 Additional Requirements. The following regulations shall apply within the R-3 District:

A. Section 29 as pertaining to parking;
B. Section 30 as pertaining to the placement and use of signs.
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SECTION 7. HIGH DENSITY MULTIPLE-FAMILY RESIDENTIAL DISTRICT (R-4)

7.001 Purpose. To provide an area for high density residential development served by public
sewer and water service. The standards set out in this section shall apply in the district.

7.005 (Reserved).

7.010 Permitted Principal Uses. The following principal uses are permitted in the R-4 District:
A. Multi-family housing;
B. Child care uses.

7.015 Permitted Principal Structures. The following principal structures are permitted in the R-4
District:

A. Multi-family residences;

B. Nursery schools and day care centers.

7.020 Permitted Accessory Uses. The following accessory uses are permitted in the R-4
District:
A. Private storage of motor vehicles;
B. Private recreational activities, including but not limited to swimming, tennis,
horticulture, and playground activities;
C. Offices in conjunction with apartment complexes.

7.025 Permitted Accessory Structures. The following accessory structures are permitted in the
R-4 District:
A. Private garages;
B. Private recreational structures as allowed in Section 33 (Modifications, Exceptions
and Special Requirements);
C. Separate offices in conjunction with apartment complexes.

7.030 Conditional Uses. In the R-4 District, the following uses are conditional and are subject
to the provisions of Section 26 (Conditional Use Permits):

Planned unit developments;

Single-family and low density multi-family residential housing;

Community living arrangements subject to regulation and section 33.100
(Modifications, Exceptions, and Special Requirements; Community Living
Arrangements);

D. Clubs and fraternal organizations.
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7.035 Suuctures Allowed Under Conditional Use Permits. The following structures and

limitations upon structures may be allowed in the R-4 District under conditional use permits,
issued pursuant to the provisions of Section 26 (Conditional Use Permits):

moaowy
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Structures for planned unit developments;

Single-family dwellings, except mobile homes;

Duplexes and quad-plexes;

Structures for the housing of clubs and fraternal organizations;

Public and quasi-public utility structures not covered by Section 33 (Modifications,
Exceptions and Special Requirements);

Community living arrangement structures subject to regulation and section 33.100
(Modifications, Exceptions, and Special Requirements; Community Living
Arrangements).

71.040 Dimensional Requirements. The following lot, height, and yard requirements are
established for the R-4 District:
A. Yard Requirements.

1. Lot area shall be a minimum of ten thousand (10,000) square feet plus an
additional one thousand five hundred (1,500) square feet per dwelling in excess
of four units.

2. The minimum lot width shall be eighty (80) feet.

Maximum Height. The maximum height for all principal structures shall be thirty-

five (35) feet and for an accessory structure, twenty (20) feet.

Setbacks.

1. The minimum highway setbacks shall be regulated by Section 20 (Highway
Access and Setbacks).

2. The minimum side yard setback shall be twenty (20) feet for all principal
structures and ten (10) feet for all accessory structures.

3. The minimum rear yard setback shall be thirty (30) feet for all principal structures
and ten (10) feet for all accessory structures.

4. No accessory structure may be placed in a required front yard.

5. Side yard setback on a corner shall be thirty (30) feet.

Lot Coverage and Open Space.

1. Maximum lot coverage by principal or accessory buildings is thirty-five percent
(35%).

2. Minimum open space shall be thirty percent (30%). No area with dimensions less
than twenty (20) feet in depth or width shall be counted as open space.

Lot, Height, and Yard Requirements for Conditional Uses. Lot, height, and yard

requirements for structures and uses under conditional use permits shall be

incorporated into said permits.

1.045 Additional Requirements. The following regulations shall apply within the R4 District:

A.
B.
C.

Section 29 as pertaining to parking;
Section 30 as pertaining to the placement and use of signs.
Section 34 (Administration) with respect to the requirement of site plan review.
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SECTION 8. SINGLE FAMILY RURAL RESIDENTIAL DISTRICT (R-R)

8.001 Purpose. To provide an area for residential development within rural areas, which are
not agricultural in nature, that may or may not be served by public sewer and water systems or
where public facilities may not feasibly be extended. The standards set out in this section shall
apply in the district.

8.005 (Reserved).

8.010 Permitted Principal Uses. The following principal uses are permitted in the R-R District:
A. Single-family housing; .
B. Parks and playgrounds.

8.015 Permitted Principal Structures. The following principal structures are permitted in the
R-R District:
A. Single-family houses, excluding mobile homes;
1. Manufactured homes.
2. Panalized homes.
3. Site-built homes.
B. Park and playground related structures.

8.020 Permitted Accessory Uses. The following accessory uses are-permitted in the R-R
District:

A. Private storage of motor vehicles;

B. Home occupations, as detailed in Section 27 (Home Occupations).

8.025 Permitted Accessory Structures. The following accessory structures are permitted in the
R-R District:

A. Private garages;

B. Noncommercial greenhouses, barns, storage sheds, and playhouses.

8.030 Conditional Uses. The following conditional uses may be allowed in the R-R District,
provided that the requirements of Section 26 (Conditional Use Permits) are met:

Single mobile homes on separate, individual lots;

Planned unit development;

Low density multi-family residential;

Governmental and religious uses;

Public recreational activities, including golfing, tennis, and swimming;

Public and private schools;

Nursery schools and day care centers.
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8.035 Structures Allowed Under Conditional Use Permits. The following structures may be

allowed in the R-R District under the conditional use permit, issued pursuant to the provisions
of Section 26 (Conditional Use Permits):
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Mobile Homes;

Structures for planned unit development;

Duplexes and quad-plexes;

Governmental structures such as police and fire stations, libraries, and town halls;
Public recreational structures, including swimming pools, tennis courts, and golf
courses;

Schools and ancillary structures;

Structures utilized for religious purposes, including convents, parish houses and
other buildings integral to the functioning of religious organization;

Public and quasi-public utility structures not covered by Section 33 (Modifications,
Exceptions and Special Requirements);

Nursery schools and day care centers.

8.040 Dimensional Reguirements. The following lot, height, and yard requirements are
established for the R-R District:
A. Yard Requirements.

1. Lot Area. Lot area shall be a minimum of twenty thousand (20,000) square feet.

2. The minimum lot width shall be one hundred (100) feet.

Maximum Height. The maximum height for the principal structure shall be thirty-

five (35) feet, and for an accessory structure twenty (20) feet.

Setbacks.

1. The minimum highway setback shall be regulated under Section 20 (Highway
Access and Setbacks). '

2. The minimum side-yard setback for all residential structures shall be twenty 20)
feet, and for an accessory structure five (3) feet.

3. The minimum rear-yard setback shall be twenty-five (25) feet for a principal
structure, and five (5) feet for an accessory structure.

4. No accessory structure may be located in a required front yard.

5. Side yard setback on corner lots shall be twenty-five (25) feet.

Lot, Height, and Yard Requirements for Conditional Uses. Lot, height, and yard

requirements for structures and uses under conditional use permits shall be

incorporated into said permits.

8.045 Additional Reguirements. The following regulations shall apply within the R-R District:

A.
B.

Section 29 as pertaining to parking;
Section 30 as pertaining to the placement and use of signs.
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SECTION 9. TRIBAL INSTITUTIONAL DISTRICT (TI-1)

9.001 Purpose. To establish and preserve areas for Tribal and public institutional uses of such
a nature that they do not create serious problems of compatibility with adjacent land uses. The
standards set out in this section shall apply in the district.

9.005 (Reserved).

9.010 Permitted Principal Uses. The following principal uses are permitted in the TI-1 District:
Governmental services;

Fire, police, and ambulance service;
Community activities, meetings and gatherings;
Education;

Health care;

Religious uses;

Cemetery;

Child Care;

Senior citizen care, activities, and housing;
Recreational uses;

1. Indoor activities.

2. Parks and playgrounds.

K. Social programs.
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9.015 Permitted Principal Structures. The following principal structures and similar structures
are permitted in the TI-1 District:
A. Public municipal buildings.
1. Community Center.
2. Emergency-medical services facility.
a. Fire-Rescue station.
b. Police station.
c. Ambulance outpost.
3. Governmental-Municipal offices.
B. Public service buildings.
1. Educational facility.
Elementary school.
Secondary school.
College.
Trade, vocational, technical school.

Library.
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2. Health care facility.
a. Hospital.
b. Clinic.
i. Physical health care.
(A) Overall out-patient.
(B) Specific treatment (i.e. chiropractic, dialysis, etc.)
Mental health care.
c. Substance abuse treatment facility.
d. Hospice.
3. Postal service facility.
4_ Animal control facility (i.e. dog pound).
. Religious structures. '
1. Ceremonial building.
2. Church.
3. Parsonage.
4. Convent.
5. Retreat house.
. Cemetery structures.
Social program structures.
1. Child Care facility.
a. Day care building.
b. Nursery school.
c. Headstart center.
2. Senior Citizen care facility.
Community based residential facility [CBRF].
Skilled nursing home.
Adult day care - respite facility.
Governmental offices.
Senior citizen residences.
On-site health care facility.
Multi-purpose complex (combination of services available).
3. Recreatlonal facility.
a. Recreational building
b. Park and playground equipment.
c. Weather shelter.
4. Shelter-Safe House.
Physical abuse.
Domestic violence.
Juvenile - Runaway.
Sexual abuse.
Homeless.
Detention facility.
i. Juvenile.
ii. Adult.
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9.020 Permitted Accessory Uses. Uses customarily associated with and secondary (o permitied
principal uses shall constitute accessory uses in the T1-1 District.

9.025 Permitted Accessory Structures. Structures customarily associated with and secondary to
permitted principal struclures shall constitute accessory structures in the TI-1 Diswrict.

9.030 Conditional Uses. In the TI-1 District, the tollowing uses are conditional, and are subject
to the provisions of Section 26 (Conditional Use Permits):
A. Communily living arrangements not adminisiered by an institution identified in
9.015, subject to regulation and section 33.100 (Modifications, Exceptions, and
Special Requirements; Community Living Arrangements);
B. Clubs and fraternal organizations:
C. Planncd unit developments.

9.035 Suuctures Allowed Under Conditional Use Pennits. The following structures may be

allowed in the TI-1 District under the provisions ol Section 26 (Conditional Use Permits):

A. Community living arrangement structures nol adminisiered by an institution
‘identified in 9.015, subject to regulation and section 33.100 (Modifications,
Exceptions, and Special Requirements; Community Living Arrangements);

B. Structures for planned unit development;

C. Public and quasi-public utility structures not covered in Section 33 (Modifications,
Exceptions, and Special Requirements);

D. Swuctures utilized in connection with any of the identified conditional uses under
Section 9.030.

9.040 Dimensional Reguirements. There are no minimum lot size, width or setback

requirements, except for rear yard of fifteen (15) feet sethack and except that a visual triangle
shall be maintained in accordance with the Section 20 (IHighway Access and Setback).

9.045 Additional Requirements. The following regulations shall apply within the TI-1 District:
A. Section 29 as pertaining to parking;
B. Secrion 30 as pertaining to the placement and use of signs.
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SECTION 10. NEIGHBORHOOD BUSINESS DISTRICT (C-1)

10.001 Purpose. To provide an area for the daily or frequent convenience shopping for the
nearby residential areas. The standards set out in this section shall apply in the district.

10.005 (Reserved).

10.010 Permitted Principal Uses. The following principal uses are permitted in the C-1 District,
in accordance to any subsequent or additional code or ordinance prohibiting the sale of any
specified item (i.e. alcohol, etc.):
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Automotive gasoline station;

Bait, sales {live and artificial];

Bakery, retail sales;

Banking services;

Bar, tavern, cocktail lounge;

Barber and beauty services;

Candy, ice cream and confectionery sales;
Clothing sales;

Convenience store (with or without fuel sales);
Curio and souvenir shop sales;

Drugstore and pharmaceutical sales;

Dry cleaning;

. Florist sales;

Funeral home services;

Gaming operation;

Grocery;

Hotel, motel services;

Laundromat operations;

Restaurants, but not including drive-in restaurants, as defined in Section 2 (Rules and
Definitions); '

Professional services (i.e. engineer, doctor, attorney, dentist, etc.);

Public and private parking;

Travel bureau services;

. Veterinary services, without outside runs;

General retail sales.

10.015 Permitted Principal Structures. The following principal structures are permitted in the

C-1 District:

A.
B.

C.
D

Structures to provide for retail activities such as bakeries, grocery, clothing,
souvenirs, etc.;

Structures to provide services, such as beauty and barber shops, banks, gas stations,
laundromats, professional services, etc.;

Hotels and motels;

. Gaming operation buildings;
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10.020 Permitted Accessory Uses. The following accessory uses are permitted in the C-1

District:

A.

B.

Parking of trucks or delivery vehicles used in conjunction principal or conditional
use;

Activities and uses which are customarily associated with and secondary to principal
or allowed conditional uses shall constitute accessory uses in the C-1 District.

10.025 Permitted Accessory Structures. The following structures are permitted in the C-1
District: Structures which are customarily associated with and secondary to principal or allowed
conditional uses shall constitute accessory structures in the C-1 District.

10.030 Conditional Uses. In the C-1 District, the following uses are conditional and are subject
to the provisions of Section 26 (Conditional Use Permits):
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Planned unit development;

Club and fraternal organizations;
Community centers;

Full veterinarian services;

Automotive repair service;

Automotive sales and service;

Bottled gas storage and distribution;
Printing, lithograph, photo engraving, etc.;
Restaurant, Drive-in.

10.035 Structures Allowed under Conditional Use Permits. The following structures may be
allowed in the C-1 District under conditional use permits issued pursuant to the provisions of
Section 26 (Conditional Use Permits):

A.
B.

C.

Structures for planned unit development;

Public and quasi-public utility structures not covered -under Section 33
(Modifications, Exceptions and Special Requirements);

Structures utilized in connection with any of the identified conditional uses under
10.030.
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10.040 Dimensional Requirements. The following lot. height, and yard requirements are
established for the C-1 District:
A. Yard Requirements.
1. Lot area shall be a minimum of ten thousand (10,000) square feet.
2. The minimum width for all lots shall be one hundred (100) feet.
B. Maximum Height. The maximum height for all principal structures shall be thirty-
five (35) feet and for an accessory structure, thirty (30) feet.
C. Setbacks.
1. The minimum highway setbacks shall be regulated by Section 20 (Highway
Access and Setbacks).
2. The minimum side yard setback shall be fifteen (15) feet for all structures, and
the minimum side yard setback, if abutting a residential district, shall be thirty
(30) feet.
3. The minimum rear yard setback shall be fifteen (15) feet for all structures, and
the minimum rear yard setback, if abutting a residential district, shall be thirty
(30) feet.
4. No accessory structure may be placed in a required front yard.
5. Side yard setback on a corner shall be thirty (30) feet.
D. Lot, Height, and Yard Requirements for Conditional Uses. Lot, height, and yard
requirements for structures and uses under conditional use permits shall be
incorporated into said permits.

10.045 Additional Requirements. The following regulations shall apply within the C-1 District:
A. Section 29 as pertaining to parking;
B. Section 30 as pertaining to the placement and use of signs.
C. Section 34 (Administration) with respect to the requirement of site plan review.
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SECTION 11. GENERAL BUSINESS DISTRICT (C-2)

11.001 Purpose. To provide an area for retail businesses of a community-wide range. The
standards set out in this section shall apply in the district.

11.005 (Reserved).

11.010 Permitted Principal Uses. The following principal uses are permitted in the C-2 District,
in accordance to any subsequent or additional code or ordinance prohibiting the sale of any
specified item (i.e. alcohol, etc.):

A. All permitted principal uses identified within the C-1 district;

B. Antique sales;

C. Art supply, art gallery, artist studio, or schools;

D. Automobile and truck sales, repair, parts supplies and storage;

E. Bookstore;

F. Bottled gas, storage, and distribution,

G. Camera and photographic supply;

H. Feed wholesale, sales, storage and fertilizer;

I. Furniture and home furnishings;

J.  Garden supply;

K. Government offices;

L. Jewelry sales;

M. Locksmith;

N. Music store, accessories, and studios;

O. Paint and wallpaper sales;

P. Repair, rental, and servicing of any article, the sale of which is permitted in this
district;

Q. Restaurant, drive-in;

R. Skating rink (Ice or rollerskate);

S. Sporting goods;

T. Sauna, steambath (commercial);

U. Theater (indoor only);

V. Veterinarian, full facilities;

W. General retail sales.

11.015 Permitted Principal Structures. The following principal structures are permitted in the
C-2 District:
A. Structures as may be appropriate for permitted principal uses identified within the
C-1 district;
B. Structures as may be appropriate for permitied principal uses identified within
11.010.
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11.020 Permitted Accessorv Uses. The following accessory uses are permitted in the C-2

District:
A.

B.
C.

Parking of trucks or delivery vehicles used in conjunction principal or conditional
use;

Owner-occupied living quarters;

Activities and uses which are customarily associated with principal or allowed
conditional uses.

11.025 Permitted Accessory Structures. The following structures are permitted in the C-2

District:

A.

B.

Structures which are used in conjunction with principal or conditional uses.
Public and private parking lots.

11.030 Conditional Uses. In the C-2 District, the following uses are conditional and are subject
to the provisions of Section 26 (Conditional Use Permits):
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All conditional uses identified in the C-1 District unless specifically listed in 11.010
Planned unit development;

Club and fraternal organizations;

Theater, Drive-in.

Agricultural implements display, distribution, sales, and repair;
Animal boarding (commercial kennel);

Arms and ammunition wholesale and storaoe

Commercial health club;

Country club, banquet facilities;

Beverages, wholesale and storage;

Boat sales and service;

Bus line depot, garage, and repair;

. Recreation vehicle sales and service;

Dairy products manufacture and sales;

Livestock feed wholesale, sales, and storage;
Fish or meat wholesale, storage, and curing;
Miniature golf;

Rafting and other commercial boating excursions;
Business park development;

General wholesale sales.

11.035 Structures Allowed under Conditional Use Permits. The following structures may be

allowed in the C-2 District under conditional use permits issued pursuant to the provisions of
Section 26 (Conditional Use Permits):

A.

B.

C.

Structures for planned unit development;

Public and quasi-public utility structures not covered under Section 33
(Modifications, Exceptions and Special Requirements);

Structures utilized in connection with any of the identified conditional uses under
11.030.
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11.040 Dimensional Requirements. The following lot, height, and yard requirements are
established for the C-2 District:
A. Yard Requirements.
1. Lot area shall be a minimum of ten thousand (10,000) square feet.
2. The minimum width for all lots shall be one hundred (100) feet.
B. Maximum Height. The maximum height for all principal structures shall be thirty-
five (35) feet and for an accessory structure, thirty (30) feet.
C. Setbacks.
1. The minimum highway setbacks shall be regulated by Section 20 (Highway
Access and Setbacks).
2. The minimum side yard setback shall be fifteen (15) feet for all structures, and
the minimum side yard setback, if abutting a residential district, shall be thirty
(30) feet.
3. The minimum rear yard setback shall be fifteen (15) feet for all structures, and
the minimum rear yard setback, if abutting a residential dlStI'lCt shall be thirty
(30) feet.
4. No accessory structure may be placed in a required front yard.
5. Side yard setback on a corner shall be thirty (30) feet.
D. Lot, Height, and Yard Requirements for Conditional Uses. Lot, height, and yard
requirements for structures and uses under conditional use permits shall be
incorporated into said permits.

11.045 Additional Requirements. The following regulations shall apply within the C-2 District:
A. Section 29 as pertaining to parking;
B. Section 30 as pertaining to the placement and use of signs.
C. Section 34 (Administration) with respect to the requirement of site plan review.
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SECTION 12. UTILITY - INDUSTRIAL DISTRICT (UID-1)

12.001 Purpose. To provide an area for mill yard overflow and public utilities as well as an
area for light industrial activities. The standards set out in this section shall apply in the district.

12.005 (Reserved).

12.010 Permitted Principal Uses. The following principal uses are permitted in the UID-1
District:

A. Mill yard overflow;

B. Fire control functions;

C. Game management;

D. Public utilities, including but not limited to sewer, water, and electricity.

12.015 Permitted Principal Structures. The following principal structures are permitted in the
UID-1 District: Structures as may be appropriate with the permitted principal uses of this
district.

12.020 Permitted Accessory Uses. Uses customarily associated with and secondary to permitted
principal uses shall constitute accessory uses in the UID-1 District.

12.025 Permitted Accessory Structures. Structures customarily associated with and secondary
to permitted principal structures shall constitute accessory structures in the UID-1 District.

12.030 Conditional Uses. In the UID-1 District, the following uses are condmonal and are
subject to the provisions of Section 26 (Conditional Use Permits):
A. Uses which are accessory to permitted open space uses.
B. Planned unit developments.
C. Public and quasi-public utility activities not covered by Section 33 (Modifications,
Exceptions and Special Requirements).
D. Light industrial uses, as determined and permlrted by the Committee and Tribal
Legislature on an individual basis.

12.035 Structures Allowed Under Conditional Use Permits. The following structures may be
allowed in the UID-1 District under the provisions of Section 26 (Conditional Use Permits):
A. Public utilities;
B. Streets, roads, and bridges;
C. Structures for planned unit developments;
D. Public and quasi-public utility structures not covered by Section 33 (Modifications,
Exceptions and Special Requirements);
E. Structures utilized in connection with any identified conditional uses.
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12.040 Dimensional Requirements. The following lot. height, and yard requirements are
established for the UID-1 District:
A. Yard Requirements. There are no lot size requirements for this district.
B. Maximum Height. The maximum height for all principal structures shall be thirty-
five (35) feet and for an accessory structure, thirty (30) feet.
C. Setbacks.
1. The minimum highway setbacks shall be regulated by Section 20 (Highway
Access and Setbacks). ‘
2. The minimum side yard setback shall be fifteen (15) feet for all structures, and
the minimum side yard setback, if abutting a residential district, shall be thirty
(30) feet.
3. The minimum rear yard setback shall be fifteen (15) feet for all structures, and
the minimum rear yard setback, if abutting a residential district, shall be thirty
(30) feet.
4. No accessory structure may be placed in a required front yard.
5. Side yard setback on a comner shall be thirty (30) feet.
D. Lot, Height, and Yard Requirements for Conditional Uses. Lot, height, and yard
requirements for structures and uses under conditional use permits shall be
incorporated into said permits.

12.045 Additional Requirements. The following regulations shall apply within the UID-1
District:

A. Section 29 as pertaining to parking;

B. Section 30 as pertaining to the placement and use of signs.

C. Section 34 (Administration) with respect to the requirement of site plan review.
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SECTION 13. EXCLUSIVE INDUSTRIAL DISTRICT (I-2)

13.001 Purpose. To provide an area for industrial development which are:

A.
B.
C.

Located on transportation routes suitable for industrial traffic;
Compatible with nearby land uses; and
By the nature of the activity, require municipal sewer and water services.

The standards set out in this section shall apply in the district.

13.005 (Reserved).
13.010 Permitted Principal Uses. The following principal uses are permitted in the I-2 District:
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Any permitted principal use identified within the UID-1 District;
Acoustical material storage and manufacture;

Asphalt product and storage;

Boat building;

Building contractor, equipment and material storage;

Bus line depot, garage, and repair;

Carpentry, cabinet making, woodworking;

Cement and concrete products manufacturing, sales and service;
Dairy products manufacturing and sales;

Electric light and power company yards;

Express mail and packages warehouse and garage;

Fish or meat wholesale, storage and curing;

. Freight depot;

Frozen food, cold storage locker;

Gasoline, fuel oil, bulk ‘storage tanks, and related facilities;

Ice manufacturing, sales, and storage;

Pipe and culvert sales and storage;

Radio and television transmitting station and tower;

Resource recovery facility and resource recovery processing facility;
Sawmill and lumber yard;

Septic tank sales, service, and manufacture;

Solid waste transfer station;

. Storage, campers, boats, etc.;

Storage warehouse;

13.015 Permitted Principal Structures. The following principal structures are permitted in the
I-2 District: Structures as may be appropriate with the permitted principal uses of this district.

13.020 Permitted Accessory Uses. Uses customarily associated with and secondary to permitted
principal uses shall constitute accessory uses in the I-2 District.

13.025 Permitted Accessory Structures. Structures customarily associated with and secondary
to permitted principal structures shall constitute accessory structures in the I-2 District.
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13.030 Conditional Uses. In the I-2 District, the following uses are conditional, and are subject
to the provisions of Section 26 (Conditional Use Permits):

A.

B.
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Uses which are accessory to permitted open space uses;

Public and quasi-public utility activities not covered by Section 33 (Modifications,
Exceptions and Special Requirements);

Abattoir (slaughter house), eggs, and poultry processing;

Automobile and truck salvage, scrap, and junk storage;

Bottling plant;

Clothing manufacture;

Machine shop, welding, metal fabrication, processing and welding;

Paper and wood product manufacturing and storage,

Paving batch plant for cement, asphalt and related materials;

Heavy industrial uses, as determined and permitted by the Committee on an
individual basis.

13.035 Structures Allowed Under Conditional Use Permits. The following structures may be

allowed in the I-2 District under the provisions of Section 26 (Conditional Use Permits):

A.
B.
C.

D.

Public utilities;

Streets, roads, and bridges;

Public and quasi-public utility structures not covered by Section 33 (Modlﬁcanons
Exceptions and Special Requirements);

Structures utilized in connection with any identified conditional uses.

13.040 Dimensional Requirements. The following lot, height, and yard requirements are
established for the I-2 District:

A.
B.

C.

Yard Requirements. There are no lot size requirements for this district.
Maximum Height. The maximum height for all principal structures shall be thirty-
five (35) feet and for an accessory structure, thirty (30) feet.

Setbacks.

1. The minimum highway setbacks shall be regulated by Section 20 (Highway
Access and Setbacks).

2. The minimum side yard setback shall be fifteen (15) feet for all structures, and
the minimum side yard setback, if abutting a residential district, shall be thirty
(30) feet.

3. The minimum rear yard setback shall be fifteen (15) feet for all structures, and
the minimum rear yard setback if abutting a residential district, shall be thirty
(30) feet.

4. No accessory structure may be placed in a required front yard.

5. Side yard setback on a corner shall be thirty (30) feet.

Lot, Height, and Yard Requirements for Conditional Uses. Lot, height, and yard -

requirements for structures and uses under conditional use permits shall be

incorporated into said permits.

13.045 Additional Requirements. The following regulations shall apply within the I-2 District:

A.
B.
C.

Section 29 as pertaining to parking;
Section 30 as pertaining to the placement and use of signs.
Section 34 (Administration) with respect to the requirement of site plan review.
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SECTION 14. EXCLUSIVE FORESTRY DISTRICT (F-1)

14.001 Purpose. To preserve and protect the forestry resource of the Reservation and to limit
those uses that are incompatible with or have a detrimental effect upon sustained yield forestry
practices. The standards set out in this section shall apply in the district.

14.005 (Reserved).

14.010 Permitted Principal Uses. The following principal uses are permitted in the F-1 District:
A. Forestry; ’
B. Fire control functions;
C. Recreational uses, provided such uses do not require a structure.
D. Wildlife habitat.

14.015 Permitted Principal Structures. The following principal structures are permitted in the
F-1 District: Structures as may be appropriate with permitted principal uses of this district.

14.020 Permitted Accessory Uses. The following accessory uses are permitted in the F-1
District: Uses customarily and clearly incidental to permitted principal uses.

14.025 Permitted Accessory Structures. The following accessory structures are permitted in the
F-1 District: Structures customarily and clearly incidental to permitted principal uses and
structures.

14.030 Conditional Uses. In the F-1 District, the following uses are conditional, and are subject
to the provisions of Section 26 (Conditional Use Permits):

A. Lumber milling on a temporary and permitted basis;

B. Uses which are accessory to permitted open space uses.

14.035 Structures Allowed Under Conditional Use Permits. The following structures mey be
allowed in the F-1 District under the provisions of Section 26 (Conditional Use Permits):

A. Sawmill on a temporary and permitted basis;

B. Public utilities;

C. Streets, roads, and bridges;

14.040 Dimensional Requirements. There are no dimensional requirements in this district.
14.045 Additional Requirements. The following regulations shall apply within the F-1 District:

A. Section 29 as pertaining to parking;
B. Section 30 as pertaining to the placement and use of signs.
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SECTION 15. EXCLUSIVE AGRICULTURE DISTRICT (A-1)

15.001 Purpose. To preserve in agriculture those rural lands suited for such uses and where
because of the excessive cost of providing urban type services, a low density of population
should be maintained and rural standards prevail.

15.005 Special Exception. To provide the opportunity of multiple principal uses and structures
which are prevalent within the rural community, section 3.060B (General Provisions; Lot
Provisions) shall be exempt in the A-1 District.

15.010 Permitted Principal Uses. The following principal uses are permitted in the A-1 District:
A. Agriculture, including animal boarding (kennel), commercial beekeeping, dairying,
floriculture, forestry, general farming, grazing, horticulture, nurseries, orchards,
paddocks, pasturage, stabling, and viticulture;
B. Single family housing;

15.015 Permitted Principal Structures. The following principal structures are permitted in the
A-1 District:
A. Single family dwellings;
B. Agriculture related structures including, but not limited to:
1. Barmns;
2. Commercial greenhouses;
3. Kennels;
4. Stables.

15.020 Permitted Accessory Uses. The following accessory uses are permitted in the A-1
District:

A. Private storage of motor vehicles and agriculture equipment;

B. Home occupations, as detailed in Section 27 (Home Occupations);

C. Private utilities; '

D. Temporary seasonal roadside sales of agricultural products primarily produced on
the premises;

E. Sales of agricultural related products such as feed, seed, fertilizer, herbicides, and

pesticides, by a farmer to supplement farm income and customarily carried on as a
part of the farm operation;

F. Private recreational activities including, but not limited to, swimming, tennis, and
playground activities.

15.025 Permitted Accessory Structures. The following accessory structures are permitted in the
A-1 District:

Private garages;

Private greenhouses and storage sheds;

Electrical generating windmill;

Temporary seasonal roadside stands; )

Private recreational structures, as allowed in section 33.060 (Modifications,
Exceptions and Special Requirements; Private Recreation Facilities).
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15.030 Conditional Uses. In the A-1 District, the following uses are conditional, and are subject

to the provisions of Section 26 (Conditional Use Permits):

Temporary housing for seasonal farm employees;

Irrigation;

Commercial outdoor recreation areas including, but not limited to:

A.
B.
C.
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. Golf courses.

Stable ring.
Fairgrounds.

. Rifle ranges and gun clubs.
. Drive-in movie theaters.

. Campgrounds.

Country club and/or banquet facilities;

Sawmill operations;

Public wayside or roadside park;

Bulk storage, processing, and distribution of local agricultural products;

Game farms, feed lots, fisheries, hatcheries, and the commercial raising of fur-
bearing animals, provided the following criteria are met:

1.
2.
3.

4.

Not closer than one thousand (1,000) feet from a residential district;
Animal waste handling plan;

Fencing or screening;

No structure shall be place within one hundred (100) feet of any lot line.

Religious and government uses;
Agricultural related businesses which are secondary to the use of the premises,
provided the following criteria are met:

1.

2.

3.

The use shall be conducted entirely within the residence or an accessory structure
customarily located on a farm or rural homestead;

Crafts and other related products are allowed so that they are incidental and
negligible to the agricultural related business;

There shall be no outside storage or display of materials, equipment, or products
except for those products that are grown on the property and are sold on a -
seasonal basis;

. There shall be no excessive noise, odor, dust, glare, vibrations, or electrical

disturbances beyond a lot line;

. One on-premise sign shall be allowed stating the name of the business, the

owner/operator, and the product being sold or service offered. The sign shall not
exceed twenty-four (24) square feet in area, shall be non-illuminated, and shall
not be placed within a vision triangle.

49 M.T.L. Approved 1/9/97



15.035 Structures Aliowed Under Conditional Use Permits. The following structures may be
allowed in the A-1 District under the provisions of Section 26 (Conditional Use Permits):

b
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Temporary structures for the purpose of seasonal housing;

Irrigation structures and facilities such as, but not limited to, canals, dams, and
Teservoirs;

Accessory structures utilized in connection with commercial outdoor recreational
uses as cited in,15.030C;

Country clubs and/or banquet halls;

Sawmills; _

Structures in association with a public roadside park or wayside;

Structures for the bulk storage, processing, and distribution of local agricultural
products;

Governmental structures such as police and fire stations, libraries, and town hall;
Structures utilized for religious purposes, including convents, parish houses and
other buildings integral to the functioning of religious organization;

Public and quasi-public utility structures not covered by Section 33 (Modifications,
Exceptions and Special Requirements);

Structures associated with game farms, feedlots, fisheries, and the commercial
raising of fur-bearing animals in accordance with 15.030H;

Structures associated with agriculturally related businesses, secondary to the use of
premises as a farm or a residence and meeting the requirements of 15.030J.

15.040 Standards for Approval of Conditional Uses. When reviewing conditional use permit
requests for the A-1 District, the Committee shall consider the following factors:
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The statements of purpose for the Zoning Ordinance and this Section;

The compatibility with adjacent land uses and potential for conflict with agricultural
use;

The need for the proposed use in the A-1 District, and the availability of alternate
locations;

The productivity of the land involved and efforts to minimize the amount of
productive land converted to non-agricultural use;

The need for public services created by the proposed use;

The effect of the proposed use on water and air pollution, soil erosion, sedimentation
and other possible environmental damage.
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15.050 Dimensional Requirements. The following lot, height, and yard requirements are
established for the A-1 District:

A.

Yard Requirements.

1. Lot Area. Lot area shall be a minimum of five (5) acres.

2. The minimum lot width shall be two hundred fifty (250) feet.

Maximum Height.

1. The maximum height for the principal structure shall be thirty-five (35) feet.

2. The maximum height for all other structures shall be one half (2) the distance
to the nearest lot line.

Maximum Density. The maximum allowable lot coverage by all structures shall be

thirty-five percent (35%).

Setbacks.

1. The minimum highway setback shall be regulated under Section 20 (Highway
Access and Setbacks).

2. The minimum side-yard setback for all residential structures and pnvate garages
shall be twenty (20) feet, and for all other structures fifty (50) feet.

3. The minimum rear-yard setback for all residential structures and private garages
shall be twenty (20) feet, and for all other structures fifty (50) feet.

4. No accessory structure may be located in a required front yard, except temporary
roadside stand.

Lot, Height, and Yard Requirements for Conditional Uses. Lot, height, and yard

requirements for structures and uses under conditional use permits shall be

incorporated into said permits.

15.055 Additional Requirements. The following regulations shall apply within the A-1 District:

A.
B.

Section 29 as pertaining to parking;
Section 30 as pertaining to the placement and use of signs.

15.060 Standards for Re-zoning the A-1 District. Re-zoning from the A-1 shall be based on
findings which consider the following factors:

A.
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The land is suitable for the proposed use by review of soil types, location and
adjacent land uses;

The potential for conflict with remaining agricultural uses;

The availability of alternative locations;

The productivity of the land involved;

Adequate public facilities to serve the development are present or will be provided,
without placing unreasonable burden on the Tribal government or other local
government.

The proposed development will not cause unreasonable air and water pollution, soil
erosion or other adverse effects on rare or irreplaceable natural resources.
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SECTION 16. (RESERVED)

RESERVED
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SECTION 17. CONSERVANCY DISTRICT (CV-1)

17.001 Purpose. To protect the life, health, property, and environmental quality by prohibiting
the development of areas which for reasons of slope or other terrain features that are not suited
for development; or for reasons of protecting culturally sensitive areas; or for reasons of
protecting environmental quality. The standards set out in this section shall apply in the district.

17.005 (Reserved).

17.010 Permitted Principal Uses. The following principal uses are permitted in the CV-1
District:

A. Recreational uses, provided such uses do not require a structure.

B. Wildlife habitat.

17.015 Permitted Principal Structures. NONE.

17.020 Permitted Accessory Uses. The following accessory uses are permitted in the CV-1
District: Uses customarily and clearly incidental to permissible uses, provided such uses do not
require a structure.

17.025 Permitted Accessory Structures. NONE.

17.030 Conditional Uses. In the CV-1 District, the following uses are conditional, and are
subject to the provisions of Section 26 (Conditional Use Permits): Uses which are accessory to
permitted open space uses.

17.035 Structures Allowed Under Conditional Use Permits. The following structures may be
allowed in the CV-1 District under the provisions of Section 26 (Conditional Use Permits):
A. Public utilities;
B. Streets, roads, and bridges.

17.040 Dimensional Requirements. There are no dimensional requirements in this district.
17.045 Additional Requirements. The following regulations shall apply within the CV-1
District:

A. Section 29 as pertaining to parking;
B. Section 30 as pertaining to the placement and use of signs.
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- SECTION 18. PLANNED UNIT DEVELOPMENT DISTRICT (PUD)

18.001 Purpose. To establish areas for planned development and to encourage quality and
desirable development by allowing for greater flexibility and design standards for projects
conceived and implemented as comprehensive and cohesive developments. These regulations
are established to permit and encourage diversification, variation, and imagination in the
relationship of uses, structures, and heights of structures; to encourage the preservation of open
space; and to encourage more rational, economic development with respect to the provisions of
public services.

18.005 (Reserved).

18.010 General Regulations.

A.
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Planned Unit Development District shall only utilize the principal uses and structures
designated in the following districts: R-1, R-2, R-3, R4, R-R, C-1, C-2, UID-1,
and TI-1. :

Planned unit developments within districts shall meet the regulations of Section 26
(Conditional Use Permits). They shall constitute conditional uses in the following
districts: R-1, R-2, R-3, R4, R-R, C-1, C-2, UID-1, and TI-1.

Minimum size of a planned development shall be two (2) acres.

Fees shall be assessed according to Section 35 (Fee Schedule) for a Site Plan Review
and any Conditional Use Permits required.

Structures and uses in a PUD shall conform with the requirements of the respective
zoning districts.

The number of principal structures which may be constructed within a PUD shall be
determined by dividing the net acreage of the PUD tract by the required lot area per
structure required within the respective zoning district. "Net acreage” is defined as
the gross area less land dedicated for public streets.

The PUD shall be of such size, composition and arrangement that in construction,
marketing and operation is feasible as a complete unit. All elements of the PUD
shall be so arranged that they will achieve a unified scheme of distribution of
structures, uses, and open spaces.

Land to be set aside as open space or common area shall be clearly indicated on the
plan. Provisions for the continued maintenance of common open space, recreational
facilities, parking facilities, or other common property, shall be guaranteed by the
leaseholders association articles of incorporation, covenants, and/or lease restrictions
in a form acceptable to the Tribal Legislature. Such guaranteeing instruments shall
be recorded with the plat.

The Committee may recommend to Tribal Legislature modifications to the
requirements of density, off-street parking and loading, access, and signs.
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18.020 Standards for Common Open Space. No open area may be accepted as common open
space under the provisions of this subtitle unless it meets the following standards:

A. The uses authorized for open space must be appropriate to the scale and character
of the PUD, considering its density, expected population, topography, and number
and type of structures. -

B. The open space must be improved to support its intended use, unless it contains
natural features worthy of preservation, in which case it may be left in an
unimproved state.

C. The construction and provisions of open spaces and recreational facilities must
proceed at the same rate at the construction of principal structures.

18.030 Conveyance and Maintenance of Common Open Space.

A. Lands listed as common open space on the final development plan must be conveyed
under one of the following alternatives:

1. With the recommendation of the Committee and the consent of the Tribal
Legislature for purposes of maintenance of the open space and any structures or
improvements placed thereupon;

2. To trustees provided for in an indenture establishing an association or similar
organization for the maintenance of the PUD project, subject to conveyances
recommended by the Committee for approval by the Tribal Legislature which
shall restrict the open space provided to the uses specified in the development
plan and which provide for the maintenance of the open space in a manner
insuring its continued use for the intended purposes. The interest in such open
space shall be undivided and not transferable. '

B. No open space may be put to any use not specified in the final development plan
unless the plan has been amended through the conditional use permit process.

18.040 Required Covenants. Easements and Provisions.
A. The development plan shall contain such covenants, easements and other provisions

relating to the bulk, locations and density of permitted structures, accessory uses
thereto, and public facilities and utilities, as may be necessary for the PUD and
surrounding areas.

B. The developer shall be required to dedicate land for public streets, roads, driveways,
or other public purposes, as may be necessary for the welfare of the PUD and
surrounding land.

18.050 Control of Planned Unit Development Following Acceptance. All changes in use or
rearrangement of lots, blocks and building sites, and any changes in the approved plans, must

be made through the Committee under the conditional use permit process.

18.060 Failure to Begin Planned Unit Development. If no construction has begun within one
(1) year from the final approval of the development plan, the authorization of the development
plan shall lapse and be of no further effect. At its discretion and for good cause, the Committee
may recommend to the Tribal Legislature to extend for an indefinite period of time for beginning
of construction.

55 M.T.L. Approved 1/9/87



SECTION 19. (RESERVED)

RESERVED
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~ SECTION 20. HIGHWAY ACCESS AND SETBACKS

20.001 Purpose. To promote the public safety, welfare and convenience by easing congestion
on the public highways through a system of standards and regulations for limiting access to
public highways and establishing setbacks from highway right-of-way.

20.005 (Reserved).

20.010 Compliance. No structure shall be erected, constructed or moved within the setback
lines established in this Ordinance, nor shall more frequent access points be permitted than
allowed in this section along any class of highway described in 20.030.

20.020 Structures Permitted within Setback Lines. The following structures and signs may be
placed between the setback lines and the adjacent highway:
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Open fences that do not hinder visibility;

Telephone, communications and power transmission lines, together with all
attachments;

Waste water and water distribution systems, and similar utilities;

Wells, septic tanks and similar structures;

Frontage and service roads constructed according to plans approved by the
jurisdiction having authority over the highway;

Signs, as regulated by Section 30 (Sign Regulation);

Unless otherwise prohibited in 20.040, trees, shrubbery and field crops;

Where buildings are proposed to be erected between existing buildings less than one
hundred fifty (150) feet apart, the proposed building may be constructed at a setback
no less than the average setback of the adjacent buildings on either side of the
proposed building.

20.030 Highway Setbacks and Access Reguirements.

A.

Class A Highways. All federal or state highways that are defined as limited access

and/or four lane, divided highways are designated as Class A Highways.-

1. Setbacks. The setback for all structures for a Class A Highway shall be one
hundred fifty (150) feet from the centerline or one hundred (100) feet from the
right-of-way line, whichever is greater.

2. Access Driveways. There shall be no direct access to Class A Highways.

Class B Highways. All federal or state highways not designated as Class A

Highways are designated Class B Highways.

1. Setbacks. The setback for Class B Highway shall be one hundred fifty (150) feet
from the centerline or one hundred (100) feet from the right-of-way line,
whichever is greater.

2. Access Driveways. A minimum distance of five hundred (500) feet shall be
required between access driveways along the same side of a Class B Highway.
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C. Class C Highway. All through roads and all major and minor arterial roads that are
not designated as Class A or B Highways are designated Class C Highways. Class
C Highways may consist of lettered county highways, BIA routes, and town roads.
1. Setbacks. The minimum setback for a Class C Highway shall be sixty-three (63)
feet away from the centerline or thirty (30) feet from the right-of-way line,
whichever is greater.

2. Access Driveways. A minimum of one (1) driveway access per fifty (50) feet of
road frontage is permitted.

D. Class D Highways. All roads located within subdivisions and are not designated are
as Class A, B or C Highways are designated as Class D Highways. Class D
Highways may consist of BIA Routes and town roads.

1. Setbacks. The minimum setbacks from Class D Highways shall be thirty (30)
feet from the right-of-way line.

2. Access Driveways. There shall be no minimum distance for driveway access
along Class D Highways.
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20.040 Traffic Visibility.
A. At every intersection of two public roads or a public road and a railroad right-of-

way, there shall be a traffic-visibility triangle. Within the triangle, no obstructions
such as structures, parking or vegetation shall be allowed between two and one-half
(2.5) feet and ten (10) feet above the elevation of the roadway.

B. Such traffic visibility triangles shall be formed by the intersecting centerlines and a
line connecting points on the centerlines of the intersecting highways or railroad
right-of-way at the following distances:

1. On Class A and B Highways, three hundred (300) feet from the intersecting
centerlines. ‘

2. On Class C and D Highways, one hundred (100) feet from the intersecting
centerlines.

3. On railway right-of-way, two hundred (200) feet from the center of the highway
along the center of the railroad right-of-way.
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20.050 Additional Requirements. The following regulations shall apply:

A. Access Permit. A permit shall be obtained from the jurisdiction having control over
the highway prior to issuance of a land use lease. '

B. Driveway Permits. The Wisconsin Department of Transportation and the Shawano
County Highway Department require a permit, pursuant to Chapter 86.07, Stats.,
for construction or modifications on or across any highway right-of-way under their
jurisdiction.  Applications for these permits are available at the Wisconsin
Department of Transportation - Division of Highways, 944 Vanderperren Way,
Green Bay, WI 54304 for State Highways 47 and 55, and at the Shawano County
Highway Department, 3035 E. Richmond Street, Shawano, WI 54166 for County
Highway G. The Department shall process all other driveway permits.
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SECTION 21. PROHIBITED DEVELOPMENT OVERLAY DISTRICT (PDO)

21.001 Purpose. To protect environmental and cultural resources by prohibiting the
development in identified areas. The standards set out in this section shall apply in the district.

21.005 (Reserved).

21.010 Permitted Principal Uses. The following principal uses are permitted in the PDO
District: Recreational uses, provided such uses do not require a structure.

21.015 Permitted Principal Structures. NONE, except those deemed necessary to protect the
health and well-bemg of the natural and cultural resources, such as:

A. Fire tower;

B. Fire hydrant;

C. Access road right-of-way.

21.020 Permitted Accessorv Uses. The following accessory uses are permitted in the PDO

District: Uses customarily and clearly incidental to permissible uses, provided such uses do not
require a structure.

21.025 Permitted Accessorv Structures. NONE.

21.030 Conditional Uses. In the PDO District, the following uses are conditional, and are
subject to the provisions of Section 26 (Conditional Use Permits):

A. Open space uses as defined in Section 2 (Rules and Definitions).

B. Sustained yield activities.

21.0335 Structure Allowed Under Conditional Use Permits. NONE.
21.040 Dimensional Requirements. There are no dimensional requirements in this district.
21.045 Additional Requirements. The following regulations shall apply within the PDO District:

A. No parking areas permitted.
B. Section 30 as pertaining to the placement and use of signs.
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SECTION 22. SHORELAND OVERLAY DISTRICT

22.001 Purpose. To promote the public health, safety, convenience and general welfare; to
protect, maintain, and enhance water quality characteristics; to prevent and control water
pollution; to prevent erosion and sedimentation; to protect spawning grounds of fish and aquatic
life; to control building sites, placement of structures and land uses and to preserve shoreland -
cover and natural beauty. The standards set out in this section shall apply in the district.

22.005 (Reserved).

22.010 Underlving Zoning. All shorelands within the boundaries set forth in section 1.030
(Purpose, Intent and Nature of the Ordinance; Jurisdiction) are included in one of the zoning
districts created by this Ordinance and are subject to the applicable use provisions of this
Ordinance as well as to the requirements of this section.

22.020 Jurisdiction. Areas regulated by this section shall include all lands which are:

A. Within one thousand (1.000) feet of the ordinarv high water mark of navigable lakes
or ponds. Lakes or ponds within the boundaries set forth in section 1.030 (Purpose,
Intent and Nature of the Ordinance; Jurisdiction) shall be presumed to be navigable.
If evidence to the contrary is presented to the Department, the Department shall
make the initial determination whether or not the lake or pond in question meets the
definition of navigable waters of this Ordinance, and the Department shall make the
initial determination of the location of the normal high water mark.

B. Within five hundred (500) feet of the ordinary high water mark of navigable rivers
or streams. or to the landward side of the floodplain. whichever distance is greater.
Rivers and streams within the boundaries set forth in section 1.030 (Purpose, Intent
and Nature of the Ordinance; Jurisdiction) shall be presumed to be navigable if they
are designated as either continuous or intermittent waterways on the United States
Geological Survey Quadrangle Maps or other zoning base maps which have been
incorporated by reference and made a part of this Ordinance. If evidence to the
contrary is presented, the Department shall make the initial determination whether
the river or stream in question meets the definition of navigable waters of this
Ordinance. The Department shall also make the initial determination of the location
of the ordinary high water mark. Flood hazard boundary map (or soil maps or other
existing Tribal or county maps used to delineate floodplain areas) which have been
adopted by the Tribe shall be used to determine the extent of the floodplain of
navigable waters.
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C. Locating shoreland-wetland boundaries. Where an apparent discrepancy exists
between the shoreland-wetland district boundary shown on the Wisconsin Wetland
Inventory and actual field conditions at the time the maps were adopted. the zoning
administrator shall contact the appropriate district office of the Army Corps of
Engineers and the director of the Environmental Services Department to determine
if the shoreland-wetland district boundary as mapped is in error. If the Department
staff concur with the zoning administrator that a particular area was incorrectly
mapped as a wetland, the zoning administrator shall have the authority to
immediately grant or deny a land use or building permit in accordance with the
regulations applicable to the correct zoning district. In order to correct wetland
mapping errors shown on the Wisconsin Wetland Inventory Maps, the zoning
administrator shall be responsible for initiating a shoreland-wetland map amendment
within a reasonable period of time.

22.030 Compliance.
A. The use of any land or water, and location of structures on lots, the installation and

maintenance of water supply and waste disposal facilities, the filling, grading,
lagooning, or dredging of any land, the cutting of shoreland vegetation, the
subdivision of lots, shall be in full compliance with the terms of this Ordinance and
other applicable regulations. Structures, signs, private water systems and sewage
disposal systems shall require a permit unless otherwise expressly excluded by the
requirements of this Ordinance.

B. Unless specifically exempted by law, all cities, villages, towns and persons are
required to comply with this section and obtain all necessary permits.

22.040 Shoreland-Wetland District.

A. Designation. This district shall include all shorelands within the junSdICtIOD of this
section which are wetlands of five (5) acres or more and are designated as wetlands
on the Wetlands Inventory Maps, stamped "FINAL" on December 17, 1985 for
Menominee County and labelled "Revised” on December 6, 1984 for Shawano
County. The Wetlands Inventory Maps are hereby adopted and made part of this
Ordinance and are on file in the Department.

B. Permitted Uses. The following uses shall be allowed, subject to general provisions
to this Ordinance, the provisions of other applicable codes of the Menominee Indian
Tribe, and the provisions of applicable federal laws:

1. Activities and uses which do not require the issuance of a construction permit
under this section, but which must be carried out without filling, flooding,
draining, dredging, ditching, tilling, or excavating:

a. Hiking, fishing, trapping, hunting, swimming, and boating;

b. The barvesting of wild crops, such as marsh hay, ferns, moss, wild berries,
wild rice, tree fruits and Lee seeds, in a manner that is not injurious to the
natural reproduction of such crops;

c. The practice of silviculture, including the planting, thinning and harvesting of
timber;

d. Waste water treated effluent. ;

e. The construction and maintenance of duck blinds.
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2. Uses which do not require the issuance of a construction permit, and which may
involve filling, flooding. draining, dredging, ditching, tilling, or excavating to the
extent specifically provided below:

a.

b.

C.

d.

Temporary water-level stabilization measures, in the practice of silviculwre,
which are necessary to alleviate abnormally wet or dry conditions that would
have an adverse impact on the conduct of silviculture activities if not
corrected; '

Limited excavating and filling necessary for the construction and maintenance
of piers, docks and walkways built on pilings;

Ditching, tilling, dredging, excavating, or filling done to maintain or repair
existing drainage systems necessary for the cultivation of agricultural crops;
Soil conservation practices such as terraces which are used for sediment
retardation and water quality and approved by the Soil Conservation Service.

3. Uses which are allowed upon the approval of a conditional use -permit by the
Committee and Tribal Legislature or conditional use contract by the Department
as outlined in 22.060: ’

a.

The construction and maintenance of roads which are necessary to conduct
silviculture activities or are necessary for agriculture cultivation, provided
that:

i. An ACOE - 404 permit is attained, if required.

ii. The road cannot as a practical matter be located outside the wetland;

iii. The road is designed and constructed to minimize the adverse impact upon
the natural functions of the wetland and meets the following standards:
(A) The road shall be designed and constructed as single-lane roadway

with only such depth and width to accommodate the machinery
required to conduct agriculture and silviculture activities;

(B) Road construction activities are to be carried out in the immediate
area of the roadbed only;

(C) Any filling, flooding, draining, dredging, ditching, tilling, or
excavating that is to be done must be necessary for the construction
or maintenance of the road.

The construction and maintenance of nonresidential buildings used solely in

conjunction with raising waterfowl, minnows or other wetland or aguatic

animals used solely for some other purpose which is compatible with wetland
preservation, if such building cannot as a practical matter be located outside
the wetland, provided that:

i. Any such building does not exceed five hundred (500) square feet in area;

ii. No filling, flooding, draining, dredging, ditching, tilling, or excavating is
to be done.
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c. The establishment and development of public and private parks and
recreational areas, boat access sites, natural and outdoor education areas,
historic and scientific areas, wildlife refuges, game preserves, and private
wildlife habitat areas, provided that:

1. Any private recreation area or wildlife habitat area must be used
exclusively for that purpose;

ii. No filling is to be done;

ili. Ditching, excavating, dredging, dike and dam construction may be done
in wildlife refuges, game preserves and private wildlife habitat areas, but
only for the purpose of improving wildlife habitat or to otherwise enhance
wetland values.

d. The construction and maintenance of electric, gas, telephone, water and sewer
transmission and distribution lines, and related facilities, by public utilities
and cooperative associations organized for the purpose of producing or
furmshmg heat, light, power, or water to their members, provided that:

i. The transmission and distribution lines and related facilities cannot as a
practical matter be located outside the wetland;

ii. Any filling, excavating, ditching, or draining that is to be done must be
necessary for such construction or maintenance and must be done in a
manner designed to minimize flooding and other adverse impacts upon the
natural functions of the wetlands. -

e. The construction and maintenance of railroad lines, provided that:

i. The railroad lines cannot as a practical matter be located outside the
wetland;

ii. Any filling, excavating, ditching, or draining that is to be done must be
done must be necessary for such construction or maintenance, and must
done in a manner designed to minimize flooding and other adverse
impacts upon the natural functions of the wetland;

f. The maintenance, repair, replacement, and reconstruction of existing roads,
highways, and bridges.

C. Prohibited Uses. Any use not listed in 22.040B is prohibited, unless the wetland has
been re-zoned by amendment of this Ordinance.
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22.050 Outhouse Regulation.

A. Purpose. To regulate outhouses in order to protect water quality and neighboring

B.

properties from conditions that threaten the public health and safety.

Setbacks. The following outhouse setback requirements are established for the

Shoreland Overlay District:

1. The minimum setback from the ordinary high water mark shall be one hundred
(100) feet.

. The minimum side-yard setback shall be twenty-five (25) feet.

. The minimum rear-yard setback shall be twenty-five (25) feet.

. No outhouse shall be permitted within thirty (30) feet from the right-of-way.

. No outhouse shall be permitted in the required front yard for lots requiring a
structure.

Nothing in this section shall be construed as to prohibit the establishment of

performance standards for outhouses. On or before the Year-2000, chemical toilets

and approved on-site sewage disposal systems shall be the only allowable sewage

treatment.

[V, Y SN VS I 8 }

22.060 Filling. Dredging, Grading. Lagooning, Ditching. and Excavating.
A. Filling, dredging, grading, lagooning, ditching, and excavating may be permitted

only in accordance with the provisions of additional Tribal codes and ordinances,

and other federal laws where applicable and only if done in a manner designed to

minimize erosion, sedimentation, pollution, and impairment of fish and wildlife
habitat.

The following activities require approval by the Department by the issuance of a

conditional use contract by which the applicant and the Department agree to the

methods to prevent erosion, sedimentation, and pollution of the water body. If the
applicant is unsatisfied with the terms of the contract or the Department deems that

a Committee hearing should be held, the application shall be handled as a conditional

use permit.

1. Creation or alteration of a water body. :

2. Alteration of the land surface having a slope exceeding six percent (6%).

3. Alteration of the bank of a waterbody.

A conditional use shall be approved based upon:

1. A construction plan shall be submitted to the Department based upon the
"Wisconsin Construction Site Best Management Practice Handbook." The
Environmental Services Department and the Community Development Department
shall review and make written recommendations on the proposed construction
plan;

2. Permits issued by state, federal, and local agencies;

3. Findings that the activity will not result in:

Impairment of natural wetland functions;

Erosion, sedimentation, or pollution;

Impairment of aquatic life;

Unnecessary loss of native appearance or natural beauty of the shoreland;

Restricting flood flows;

Impact on adjacent or nearby navigable waters, floodplains and floodways;

Reducing the storage capacity of the floodplain.

ST I o N =P o e ol
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D. The Department, departments, Committee, or Tribal Legislature may attach
conditions to their approval to assure compliance, including but not limited to:

. Time limits for exposure of bare ground;

. Hours of operation, including seasonal and weather restrictions;

Use of temporary ground cover;

. Use of sediment traps such as diversion terraces and silting basins;

. Use of riprap or other bank stabilization techniques;

Erosion control measures.

N AW N e

22.070 Cutting Shoreland Vegetation.

A. Within thirty-five (35) feet of the normal high water mark, no more than thirty (30)
feet in any one hundred (100) feet shall be clear cut, in conjunction with the
Menominee Urban Forestry Management Plan. In the remaining seventy (70) feet,
selective cutting of vegetation may be allowed that would not result in shoreland
erosion and leave sufficient cover to prevent sedimentation and preserve natural
appearance. ,

B. In the remainder of the shoreland area, vegetation cutting shall be accomplished
using forestry and soil conservation practices in compliance with the Menominee
Forest Management Plan.

C. Dead, diseased or dying vegetation may be removed with proper discretion in regard
to the hazard (i.e. Oak Wilt Disease, etc.).

D. Commercial harvesting of timber shall follow guidelines established in the
Menominee Forest Management Plan.

“wila
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22.080 Setbacks from the Water, building elevations and exclusions.

A. Structures shall be set back seventy-five (75) feet from the ordinary high water mark

B.

except as specified in 22.080D.

Without supporting documentation, septic systems shall be require a set back of one

hundred (100) feet from the ordinary high water mark. Otherwise septic systems

shall be handled on a case by case basis and are subject to Tribal Legislature

approval upon recommendation from the Committee.

In zoning districts where residences are permitted, a dwelling unit may be located

within the required water setback provided that:

1. The reduced setback shall be the average of the setbacks for dwelling units on
adjacent lots on each side of the proposed site; or _

2. The reduced setback shall be the average of the setback for a dwelling unit on one
side and the seventy-five (75) foot setback for a vacant site.

Removable piers and docks, open stairways, boat tracks, boat shelters, bridges and

walkways are exempt from setback requirements. Steps, landings, and walkways

shall not exceed forty-eight (48) inches in width. Landings on a stairway cannot

exceed forty (40) square feet in area and must be separated a minimum of ten (10)

feet horizontally. Canopies, roofs, benches, seats, and tables are prohibited.

Boathouses are a conditional use subject to Section 26 (Conditional Use Permits) and

cannot be constructed any closer than ten (10) feet from the ordinary high water

mark. No boathouse shall be used for human habitation or be constructed or placed

below the ordinary high water mark of any navigable water.

22.090 Lot Dimensions.
A. Minimum area and width shall be the same as the underlying district provided that

C.

the following requirements are met: -

1. Lots served by public sewer have a minimum width of sixty-five (65) feet and a
minimum area of ten thousand (10,000) square feet;

2. Lots not served by public sewer have a minimum width of one hundred (100)
feet and a minimum area of twenty thousand (20,000) square feet.

Substandard Lots.

1. Substandard Lots Not Served by Public Sewer. A lot which does not contain the
minimum area and width of this subsection and is a lot of record may be
developed if it meets the following requirements:

a. It has a minimum width of seventy-five (75) feet at the waterline and at the
building site, and has a minimum area of ten thousand (10,000) square feet;

b. The use is permitted in the Shoreland Overlay District;

c. The lot has not been separated from an adjoining parcel after the effective
date of this Ordinance;

d. All yard and height requirements of both the Shoreland Overlay District shall
be met.

2. Substandard Lots Served by Public Sewer. A lot which is substandard and served
by public sewer must conform to the provisions of 22.090B.1.b through
22.090B.1.d above and, in addition thereto, have a minimum lot width of fifty
(50) feet at the building line and at the waterline.

The lot requirements of yard, height, and density of the underlying zoning district

shall be met.
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22.100 Re-zoning of Land in the Shoreland - Wetland District. The shoreland district shall not
be re-zoned if such re-zoning results in a significant adverse impact upon any of the following:

A.
B.

@ ommyY O

Storm and floodwater storage capacity;

Maintenance of dry-season stream flow, the discharge of groundwater to wetland,
the recharge of groundwater from a wetland to another area, or the flow of
groundwater through a wetland;

Filtering or storage of sediments, nutrients, heavy metals or organic compounds that
would otherwise drain into navigable waters;

Shoreline protection against soil erosion;

Spawning, breeding, nursery or feeding grounds for aquatic life;

Wildlife habitat;

Areas of special recreational, scenic, or scientific interest, including scarce wetland

types.
Not in compliance or consistent with Tribal ordinances.
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SECTION 23. FLOODPLAIN OVERLAY DISTRICT

23.001 Purpose. To protect life, health. and property; to minimize expenditures of public
monies for costly flood control and flood control projects; to minimize rescue and relief efforts
generally undertaken at the expense of the general public; to minimize damage to public facilities
such as sewer and water facilities and, streets and bridges; to maintain floodwater storage
capacity; and to discourage the victimization of unwary residents. The standards set out in this
section shall apply in this overlay district.

23.005 Warnine and Disclaimer of Liability. The degree of flood protection intended to be
provided by this Ordinance is considered reasonable for regulatory purposes and is based on
engineering and scientific methods of study. Larger floods may occur on rare occasions or flood
height may be increase by man-made or natural causes such as ice jams and bridge openings
restricted by debris. This section does not imply that areas outside floodplain zoning district
boundaries or land uses permitted within such districts will always be totally free from flooding
or flood damages; nor shall this section create liability on the part of or cause of action against
the Tribe or any officer or employee thereof for any flood damage that may result from reliance
of this section.

23.010 General Provisions.

A. Areas to be Regulated. Areas regulated by this Ordinance include all lands within
the boundaries set forth in section 1.030 (Purpose, Intent and Natwre of the
Ordinance; Jurisdiction) that would be inundated by the "regional flood," as defined
in Section 2 (Rules and Definitions).

B. Boundaries.

1. The boundary of the floodplain districts and, where shown, the floodway and the
floodfringe districts shall be those areas designated as "A-Zones" on the Flood
Insurance Rate Maps or Flood Hazard Boundary Maps dated October 14, 1977
and revised November 15, 1985 for the part of the Reservation within Township
28 North, Range 14 East of the State of Wisconsin.

2. Where Flood Insurance Rate Maps, Flood Hazard Boundary Maps, or any other
maps adopted by the Tribal Legislature determining flood boundaries are
unavailable, the boundaries established in Section 22.020 (Shoreland Overlay
District; Jurisdiction) shall govern.

3. These are the official floodplain maps for the Menominee Indian Reservation and
are on file in the Department’s office. If more than one map is referenced, the
regional flood profiles govern boundary discrepancies according to 23.040B.

23.020 Establishment of Districts. The floodplain areas within the jurisdiction of this section
shall be one (1) main district entitled "General Floodplain District (GFP)" and shall be, as data
becomes available, subdivided into two (2) districts:

A. Floodway District (FW);

B. Floodfringe District (FF).

23.030 (Reserved).

69 M.T.L. Approved 1/9/97



23.040 Special Provisions Applicable to All Floodplain Districts.
A. No development shall be allowed in the floodplain areas which will cause an

obstruction to flow, or cause an increase in regional flow height due to floodplain

storage area lost, which is equal to or exceeding one-one hundredth of a foot (0.01

feet). Obstructions and increases equal to or greater than one-one hundredth of a

foot (0.01 feet) may be permitted only after amendments to the ordinance and/or the

official floodplain map, which includes the floodway lines and water surface profiles,
in accordance with 23.110, but only if the accumulative effect of the proposed
development will not increase the height of the regional flood more than one (1) foot
for the hydraulic reach of the stream, as defined in Section 2 (Rules and

Definitions).

B. Located Floodplain Boundaries. Where an apparent discrepancy exists between the
location of the outermost boundary of the Floodfringe District/General Floodplain
District shown on the official floodplain zoning map and actual field conditions, the
location shall be initially determined by the Zoning Administrator using the criteria
in 23.040B.1 and 23.040B.2. Where the Zoning Administrator finds that there is
a significant difference between the map and the actual field conditions, the map
shall be amended using the procedures established in 23.110. Disputes between the
Zoning Administrator and an applicant over the location of the district boundary line
shall be settled according to 23.100.

1. Where flood profiles exist, the location of the district boundary line shall be
estimated by the Zoning Administrator using both the scale appearing on the map
and the elevations shown on the water surface profile of the regional flood.
Where a discrepancy exists between the map and the actual field condition, the
regional flood elevations shall govern. A map amendment is required where there
is a significant discrepancy between the map and actual field conditions. The
Zoning Administrator shall have the authority to grant or deny a land use lease
on the basis of a district boundary derived from elevations shown on the water
surface profile of the regional flood, whether or not a map amendment is
required. The Zoning Administrator shall be responsible for initiating any map
amendments required under this section.

2. Where flood profiles do not exist, the location of the district boundary line shall
be estimated by the Zoning Administrator using the scale appearing on the map,
visual on-site inspection, and any . available information provided by the
Department. Where there is a significant difference between the map and actual
field conditions, the map shall be amended. When a map amendment has been
drafied by the departments, recommended by Committee, and approved by Tribal
Legislature, the Zoning Administrator shall have the authority to grant or deny
a land use lease. ,

C. Compliance with the provisions of this section shall not be grounds for the removal
of lands from the floodplain district unless:

1. Such lands are filled to a height of at least two (2) feet above the elevation of the
regional flood for the particular area; _

2. Such lands are contiguous to other lands lying outside the floodplain district;

3. Where required, an official letter of map amendments has been issued by the
Flood Insurance Administration [FIA] of the Federal Emergency Management
Agency [FEMA].
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H.

Utility facilities such as dams, storm sewers and related structures, flowage areas.
transmission lines, pipelines. water monitoring devices, and waste water treatment
facilities are conditional uses subject to Tribal regulations and applicable federal
regulations.

Navigational and drainage aids such as channels, channel markers, buoys, and other
such devices are permitted, provided that prior to any alteration or relocation of
watercourse the Department shall notify adjacent communities, the Department of
Natural Resources, the office of FIA of FEMA and require the applicant to secure
necessary permits. The flood-carrying capacity within the altered or relocated
portion on any watercourse shall be maintained.

Other water related uses such as docks, piers, wharves, bridges, culverts and river
crossings of utilities are permitted subject to any pier or dockline regulations, or any
other regulations that are required pursuant to Tribal codes or ordinances and any
applicable federal regulation.

Filling in the floodplain requires review by the Committee for recommendation to
the Tribal Legislature and the issuance of a conditional use permit or the permit may
be issued as a conditional use contract as per section 22.060B.

Within these districts, all uses not listed as permitted or conditional uses shall be
prohibited.

23.050 General Floodplain District (GFP). Applicability. The provisions for the GFP district
shall apply to all floodplains listed as "A-Zones" on the official floodplain zoning map for which
regional flood data is not available, or where regional flood data is available but floodways have
not been delineated. As adequate regional flood information becomes available and floodways
are delineated for portions of this district, such portions shall be placed in the floodfringe or
floodway district, as appropriate.

-~
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23.060 Procedures for Determining Floodway and Floodfringe Limits.

A. Applicability. When any developments are proposed within a general floodplain
district, a determination shall be made to establish the boundaries of the floodway
and determine whether floodway or floodfringe uses apply and, where applicable,
to determine the regional flood elevation.

B. Upon receiving an application for development, the Department shall:

1. Require the applicant to submit at the time of application two copies of an aerial
photograph or a plan which accurately locates the floodplain developments,
together with all pertinent information such as, but not limited to, the nature of
the proposal, legal description of the property, fill limits and elevations, building
flood elevations, and floodproofing measures.

2 Require the applicant to furnish any of the following additional information as is
deemed necessary by the Department to evaluate the effects of the proposal upon
flood flows and determine the boundaries of the floodway and, where applicable,
the regional flood elevation:

a. A typical valley cross-section, showing the channel of the stream, the
floodplain adjoining each side of the channel, the cross-sectional area to be
occupied by the existing structures on the site, location and elevations of
streets, water supply, sanitary facilities, soil types and other pertinent
information;

b. Site plan, showing elevations or contours of the ground, pertinent structures,
fill or storage elevations, size, location and spacial arrangement of all
proposed and existing structures on the site, location and elevations of streets,
water supply, sanitary facilities, soil types and other pertinent information;

c. Profile, showing the slope of the bottom of the channel or flow line of the
stream;

d. Specifications for building construction and materials, floodproofing, filling,
dredging, channel improvement, storage of materials, water supply, and
sanitary facilities;

3. Transmit one copy of the information described in 23.060B to the Environmental
Services Department with a written request to have that department provide
technical assistance to establish floodway boundaries and, where applicable,
provided regional flood elevation as fixed within the Tribal Official Floodplain
Zoning Map. Where the provisions of 23.040C apply, the applicant shall provide
all required information and computations.
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23.070 Floodfringe District (FF).

A. Applicability. The provisions of this section shall apply to all areas within the
regional floodfringe district, as shown to be in the general floodplain district, and
are determined to be in the floodfringe area pursuant to 23.060.

B. Permitted Uses. The following uses shall be allowed by permit within the
floodfringe district and floodfringe portions of the general floodplain district: Any
structures, land uses or developments may be permitted to the extent that they are
not prohibited by this Ordinance or any other Tribal code or ordinance or any
applicable federal regulation, and provided that a land use lease has been issued by
the Department.

C. Standards for Development in Floodfringe Areas.

1. All of the provisions of 23.040 shall apply;

2. Residential Uses. Any structure or building used for human habitation, which is
to be erected, constructed, reconstructed, altered, or moved into the floodfringe
area shall meet or exceed the following standards:

a. The lowest floor excluding the basement or crawiway shall be placed on fill
at or above the flood protection elevation (which is a point two (2) feet above
the regional flood elevation) except where 23.070C.2.b is applicable. The fill
elevation shall be one (1) foot or more above the regional flood elevation
extending at least fifteen (15) feet beyond the limits of the structure. The
Deparunent may authorize other floodproofing measures where existing streets
or sewer lines are at elevations which make compliance impractical provided
the Tribal Legislature grants a variance due to dimensional restrictions.

b. The basement or crawlway floor may be placed at the regional flood elevation
providing it is floodproofed to the flood protection elevation. No permit or
variance shall allow any floor, basement or crawlway below the regional flood
elevation.

c. Contiguous dryland access shall be provided from a structure or building to
land which is outside of the floodplain, except as provided in 23.070C.2.d.

d. Inexisting developments where existing streets or sewer lines are at elevations
which make compliance with 23.070C.2.c impractical, the Tribal Legislature
may permit new developments and substantial improvements where access
roads are at or below the regional flood elevations, provided:

1. The Department has written assurance from the appropriate local units of
police, fire and emergency services that rescue and relief will be provided
to the structure(s) by wheeled vehicles, considering the anticipated depth,
duration and velocity of the regional flood event; or

ii. The local Emergency Planning Commission has an adequate natural
disaster plan concurred with the Division of Emergency Government.
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3. Commercial and Tribal Institutional Uses. In commercial and institutional areas,
any structure or building which is to be erected, constructed, reconstructed,
altered or moved into the floodfringe area shall meet the requirements of
23.070C.2. Storage yards, parking lots and other accessory structures or land
uses may be at lower elevations, subject to the requirements of 23.070C.5.
However, no such area in general use by the public shall be inundated to a depth
greater than two (2) feet or subjected to flood velocities greater than four (4) feet
per second during the regional flood. Inundation of such yards or parking areas
exceeding two (2) feet may be allowed provided an adequate warning system
exists to protect life and property.
4. Manufacturing, Agriculture, and Induswial Uses. Any manufacturing,
agricultural, or industrial structure or building (i.e. waste water treatment facility)
which is to be erected, constructed, reconstructed, altered, or moved into the
floodfringe area shall be protected to the flood protection elevation utilizing fill,
levees, floodwalls, adequate floodproofing measures in accordance with 23.090,
or any combination thereof. On streams or rivers having prolonged flood -
durations, greater protection may be required to minimize interference with
normal operations of the facility. A lesser degree of protection, compatible with
the criteria in 23.070C.3 and 23.070C.5 may be permissible for storage yards,
parking lots and other accessory structures or uses.
5. The storage or processing of materials that are buoyant, flammable, explosivz,
or which in times of flooding could be injurious to human, animal, or plant life
(i.e. propane tanks, etc.), shall be at or above the flood protection elevation for
the particular area, or floodproofed in compliance with 23.090.
6. Public utilities, streets and bridges should be designed to be compatible with the
local emergency government plans; and
a. When failure or interruption of public utilities, streets or bridges would result
in danger to the public health or safety or where such facilities are essential
to the orderly functioning of the area, construction of and substantial
improvements to such facilities may only be permitted if they are
floodproofed, in compliance with 23.090, to the flood protection elevation.

b. Minor or auxiliary roads or nonessential utilities may be constructed at lower
elevations providing they withstand flood forces to the regional flood
elevation.

7. Wells. All wells, whether public or private, shall be floodproofed to the flood
protection elevation pursuant to 23.090, and shall meet the applicable provisions
of other Tribal codes and ordinances.

8. Solid Waste Transfer and Disposal Sites. All solid waste disposal sites, whether
public-or private, are prohibited in floodfringe areas.

9. Accessory Uses. An accessory structure not connected to a principal structure
shall meet all the applicable provisions of 23.080C.2.a through 23.080C.2.e. A
lesser degree of protection, compatible with these criteria and the criteria in
23.070C.3 for commercial development, is permissible.
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23.080 Floodway District (FW).

‘A. Applicability. The provisions of this section shall apply to all areas within the
regional floodway district, as shown on the official floodplain zoning maps, and to
the floodway portion of the General Floodplain District, as determined pursuant to
23.060.

B. Permitted Uses. The following open-space uses have a low flood damage potential
and, not obstructing flood flows, shall be allowed by permit within the floodway
district, and in the floodway portion of the General Floodplain District, provided
they are not prohibited by any other district or ordinance, and provided further that
they meet all of the standards contained in 23.080 below, and a land use lease has
been issued by the Department:

1. Commercial agricultural uses, such as general farming, pasture, grazing, outdoor
plant nurseries, horticulture, and sod farming;

2. Nonstructural, industrial or commercial uses, such as loading areas, parking
areas:

3. Private and public recreational uses, such as golf courses, driving ranges, archery
ranges, picnic grounds, boat launching ramps, swimming areas, parks, wildlife
and nature preserves, game farms, fish hatcheries, shooting preserves, target
ranges, trap and skeet ranges, hunting and fishing areas, hiking and horseback
riding trails; '

4. Uses or structures accessory to open space uses, or essential for historic areas,
that are not in conflict with the provisions in 23.070C.3 and 23.070C.4;

5. Extraction of sand, gravel, or other materials;

6. Marina, docks, piers, and wharves;

7. Railroads, streets, bridges, pipelines and other water related uses, such as culverts
and river crossings of utilities;

8. Any uses subject to Tribal regulations and applicable federal laws.

C. Standards for Development in Floodway Areas.

1. Any development in floodway areas shall meet all of the provisions of 23.040 and
the Department shall be provided the following data:

a. A cross-section elevation view of the proposal, perpendicular to the
watercourse, indicating whether the proposed development will obstruct flow;

b. An analysis calculating the effects of this proposal on regional flood height.

2. Structures which are accessory to permitted open space may be permitted,
providing the structures:

a. Are not designed for human habitation;

b. Have a low flood damage potential;

c. Are to be constructed and placed on the building site so as to offer minimum
obstruction to the flow of floodwaters. Whenever possible, structures will be
constructed with the longitudinal axis parallel to the direction of flow of
floodwaters, and will be placed with the longitudinal axis approximately on
the same line as those of adjoining structures;

d. Are firmly anchored to prevent them from floating away and restricting bridge
openings or other restricted section of stream or river; and

e. Have all service facilities, such as electrical and heating equipment, at or
above the flood protection elevation.
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3.

4.

Public utilities, streets and bridges. provided that:

a. Adequate floodproofing measures are provided to the flood protection
elevation;

b. Construction does not cause an increase in the regional flood height according
to 23.040, except where the water surface profiles, floodplain zoning maps
and floodplain zoning ordinances are amended as needed, to reflect any
changes resulting from such construction.

Fills or deposition of materials may be permitted, upon Tribal Legislature

approval, provided that:

a. Fill or deposition of materials does not encroach on the channel area between
the ordinary high water mark on each side of the stream unless a permit has
been granted by the Department and a permit pursuant to Section 404 of the
Federal Water Pollution Control Act, Amendments of 1972, 33 U.S.C. 1344
has been issued, if applicable, and the other requirements of this section are
met; and

b. The fill or other materials will be protected against erosion by riprap,
vegetative cover, sheet piling and/or bulkheading sufficient to prevent erosion;

c. The provisions of 23.040 are met to assure that the special provisions
applicable to all floodplains are applied whenever filling or the deposition of
materials in the floodplains is considered.

D. Prohibited Uses. The following uses shall be prohibited in the floodway district:

1.

The storage of any materials that are buoyant, flammable, explosive, or injurious
to human, animal, plant, fish or other aquatic life (i.e. propane tanks, etc.);

2. Uses which are not allowed in the underlying districts of this Ordinance;

W

. All private or public on-site sewage disposal systems; except portable latrines that

are removed during flooding, the systems associated with public recreational areas
and campgrounds;
All public or private wells which are used to obtain water.

. Any solid and/or hazardous waste transfer or disposal site, public or private;

. Structures designed for human habitation, permanent or seasonal;

. All wastewater treatment ponds and facilities;

. All sanitary sewer or water lines except those to service existing or proposed

development outside the floodway which complies with the regulations for the
floodplain area occupied.
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23.090 Floodproofing.
A. Where floodproofing measures are required, they shall be designed to:

1. Withstand the flood pressures, depths, velocities, uplift and impact forces, and

- other factors associated with the regional flood;

2. Assure protection to the flood protected elevation:

3. Provide anchorage of structures to foundations to resist flotation and lateral
movement;

4. Insure that the structural walls and floors are watertight and completely dry
without human intervention during flooding, to the flood protection
elevation;

B. Other floodproofing measures may include:

. Installation of watertight doors, bulkheads and shutters;

. Reinforcement of walls and floors to resist pressures;

. Use of paints, membranes or mortars to reduce seepage of water through walls;

. Additional mass or weight to structures to prevent flotation;

. Placement of essential utilities above the flood protection elevation;

. Pumping facilities and/or subsurface drainage systems for buildings to relieve
external foundation wall, and basement floor pressures, and to lower water levels
in structures;

7. Construction of water supply and waste treatment systems to prevent the entrance
of floodwaters;

8. Construction to resist rupture or collapse caused by water pressure or floating
debris;

9. Cutoff valves on sewer lines, or the elimination of gravity-flow basement drains.

C. No permit or variance shall be issued until the applicant submits, to the Department,

a plan or document certified by a registered professional engineer or architect that
floodproofing measures are adequately designed to protect the structure or
development to the flood protection elevation for tHe particular area.

b W

23.100 Mapping Disputes. The following procedure shall be used by the Committee for
recommendation to the Tribal Legislature in disputes of a floodplain zoning district boundary:
A. A flood district boundary is established by flood maps or engineering studies
pursuant to 23.010B; the flood elevation or flood profiles for the point in question
shall be the governing factor in locating the district boundary. If no elevation or
profiles are available to the Committee for recommendation to Tribal Legislature,
any other available evidence may be examined.
B. Inall cases, the person contesting the location of the district boundary shall be given
a reasonable opportunity to present the case to the Committee for recommendation
to the Tribal Legislature and, if so chooses, submit technical evidence. Where it is
~determined that the district boundary as mapped is incorrect, the Committee shall
proceed to recommend the Tribal Legislature for a map amendment pursuant to
23.110.
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23.110 Amendment Procedures.

A. General Provisions. The Tribe can, from time to time, alter, supplement or change
the boundaries of use districts and the regulations contained in this section in the
manner provided by law.

B. Actions which require an amendment include, but are not limited to the following:

1.

2.

3.

5.

Any change in the official floodway lines or in the boundary of the floodplain
area;

Settlement of conflicts between the water surface profiles and floodplain zoning
maps;
Any fill in the floodplain which raises the elevation of the filled area to a height

at or above the flood protection elevation and is contiguous to land lying outside
the floodplain;

. Any fill or encroachment that will cause a change equal to or greater than one-

one hundredth of a foot (0.01 feet) in the water surface profile of the regional
flood;

Any upgrading of Section 23, the Floodplain Overlay District, required by law.

C. Amendment petitions shall be submitted as prescribed in section 34.050
(Administration; Amending the Zoning Ordinance).

23.120 Other Permits. It is the responsibility of the leaseholder or leaseholder’s agent to secure
all other necessary permits from all appropriate federal, Tribal, local agencies, including those
required under Section 404 of the Federal Water Pollution Control Act Amendments of 1972,
33 US.C. 1344,
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SECTION 24. WELLHEAD PROTECTION OVERLAY DISTRICT (WPO)

24.001 Purpose. To institute land use regulations and restrictions to protect the Reservation’s
municipal water supply and well fields, and to protect the public health, safety, and general
welfare of the residents of the Menominee Indian Reservation. The standards set out in this
section shall apply in the district.

24.005 (Reserved).

24.010 Jurisdiction. The total area to be regulated by this section shall include all lands which
are within (either or):

A. An ellipse with one focal point located on the municipal water system wellhead and
the second focal point located eleven thousand (11,000) feet from the wellhead and
up-gradient of the groundwater flow. The sum of the distances from the focal points
to any point on the ellipse edge shall equal thirteen thousand (13,000) feet; or

B. As adequate time of travel information becomes available and a twenty (20) year is
delineated for a municipal water system wellhead, maps of which shall be kept on
file in the Department.

This section is not applicable to private, individual wells.
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24.020 Establishment of Protection Levels. The areas within the jurisdiction of this section are
divided into three (3) protection levels:
A. "Protection Level 1" shall incorporate (either or):

1. An elliptical area with one focal point located on the wellhead and the second
focal point located two thousand five hundred (2,500) feet from the wellhead and
up-gradient of the groundwater flow. The sum of the distances from the focal
points to any point on the ellipse edge shall equal three thousand five hundred
(3,500) feet; or

2. As adequate time of travel information becomes available and a five (5) year is
delineated for a municipal water system wellhead, maps of which shall be kept
on file in the Department.
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B. "Protection Level 2" shall incorporate (either or):

1.

An elliptical area with one focal point located on the wellhead and the second
focal point located five thousand two hundred fifty (5,250) feet from the wellhead

‘and up-gradient of the groundwater flow. The sum of the distances from the

focal points to any point on the elhpse edge shall equal six thousand seven
hundred fifty (6,750) feet; or

. As adequate time of travel information becomes available and a ten (10) year is

delineated for a municipal water system wellhead, maps of which shall be kept
on file in the Department.

C. "Protection Level 3" shall incorporate the area as defined in 24.010.

24.030 Protection Level 1.

A. Intent. Protection Level 1 is based on the approximate five (5) year time of travel
for ground water. Protection Level 1 is the primary area of the municipal well
recharge area to be protected. These lands are subject to the most stringent land use
and development restrictions because of their close proximity of the well field and
the corresponding high threat of contamination.

B. Permitted Uses and Structures. The following uses and structures are permitted uses
within Protection Level 1:

1.

2.

3.
4.

Any permitted primary use and structure identified in the R-1, R-2, R-3, R4,
C-1, TI-1 and CV-1 districts provided that the following are met:

a. No underground fuel storage tanks are associated with the use or structure;
b. The structure is connected to the municipal waste water treatment facility.
Roads, provided that such roads have curbside drainage which leads away from
the well.

Silviculture activities, provided no pesticide or herbicide is used.

Open space uses as defined in Section 2 (Rules and Definitions), provided such
uses do not require motorized vehicles, such as snowmobiles.

C. Performance Standards. The following standards and requirements shall apply to all
uses within Protection Level 1:

1.

2.

3.

All residential, commercial, and institutional uses shall not use pesticides or
herbicides to maintain a manicured lawn or grass.

All above ground liquid petroleum storage tanks shall provide leak-proof
containment equal to one hundred twenty-five percent (125 %) of the tank volume.
The Environmental Services Department shall assure that all abandoned wells
shall be properly backfilled and sealed to using bentonite or other suitable
materials approved by the U.S. Environmental Protection Agency guidelines
within one (1) month of abandonment.
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D. Prohibited Uses and Structures. Prohibited uses and structures within Protection
Level 1 shall include, but not limited to, the following:

1. Dwellings not connected to the municipal waste water treatment facility;

2: On-site, private sewage systems, such as septic systems;

3. Underground storage tanks;

4. Basement storage tanks without containment basins;

5. Agricultural activities;

6. Pesticide and/or fertilizer storage;

7. Septage and/or sludge spreading;

8. Manure spreading;

9. Animal waste confinement;

10. Livestock, kennels, or similar animal confinement;

11. Gas stations;

12. Automotive repair establishments, including municipal maintenance garages;

13. Printing and duplicating businesses;

14. Any manufacturing or industrial businesses;

15. Bus and/or truck terminals; ‘

16. Landfills or solid waste transfer sites;

17. Waste water treatment facilities;

18. Junk yards and/or automobile salvage yards;

19. Asphalt products manufacturing;

20. Dry cleaning business;

21. Salt storage;

22. Electroplating facilities;

23. Exterminating businesses;

24. Paint and coating manufacturing;

25. Hazardous and toxic waste facilities;

26. Radioactive waste facilities;

27. Tire and battery services;

28. Automotive towing service and storage.
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24.040 Protection Level 2.

A. Intent. Protection Level 2 is based on the approximate ten (10) year time of travel
for ground water. Protection Level 2 is the intermediate area of the municipal well
recharge area to be protected. Land use restrictions within Protection Level 2 are
less restrictive than in Protection Level 1 because of longer flow time and a greater
opportunity for containment dilution and attenuation potential.

B. Permitted Uses and Structures. The following uses are permitted within the
Protection Level 2:

1. All uses and structures listed as permitted uses and structures in 24.030B.

2. Dwellings not connected to the municipal waste water treatment facility.

3. Commercial and industrial uses connected to the municipal waste water treatment
facility provide that such uses are not itemized in 24.040D. '

C. Performance Standards. The following standards and requirements shall apply to all
uses and structures within Protection Level 2:

1. All residential, commercial, institutional, and industrial uses shall be limited in
using pesticide and fertilizers to establishing a new manicured lawn or grass.
Such use of pesticide and fertilizers shall not exceed two (2) years.

2. All above ground liquid petroleum storage tanks shall provide leak-proof
containment equal to one hundred twenty-five percent (125 %) of the tank volume.

D. Prohibited Uses and Structures. Prohibited uses and structures within Protection
Level 2 shall include, but not limited to, the following:

. Underground storage tanks;

. Basement storage tanks without containment basins;

. Agricultural activities;

. Pesticide and/or fertilizer storage greater than a total of one hundred (100) pounds
in weight;

5. Septage and/or sludge spreading;

6. Manure spreading;

7. Animal waste confinement;
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. Livestock, kennels, or similar animal confinement;
. Gas stations;

10. Automotive repair establishments, including municipal maintenance garages;

11. Printing and duplicating businesses;

12. Bus and/or truck terminals;

13. Landfills or solid waste transfer sites;

14. Waste water treatment facilities;

15. Junk yards and/or automobile salvage yards;

16. Asphalt products manufacturing;

17. Dry cleaning business;

18. Electroplating facilities;

19. Exterminating businesses;

20. Paint and coating manufacturing;

21. Hazardous and toxic waste facilities;

22. Radioactive waste facilities;

23. Tire and battery services;

24. Automotive towing service and storage.
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24.050 Protection Level 3.

A. Intent. Protection Level 3 is based on the approximate twenty (20) year time of
travel for ground water. Protection Level 3 is the largest area of the municipal well
recharge area to be protected. Land use restrictions within Protection Level 3 are
less restrictive than either Protection Level 1 or Protection Level 2 because of longer
flow time and an even greater opportunity for containment dilution and attenuation
potential.

B. Permitted Uses and Structures. The following uses are permitted within the
Protection Level 3: ,

1. All uses and structures listed as permitted uses and structures in 24.030B.

2. Dwellings not connected to the municipal waste water treatment facility.

3. Commercial and industrial uses connected to the municipal waste water treatment
facility provide that such uses are not itemized in 24.050D.

C. Performance Standards. The following standards and requirements shall apply to all
uses and structures within Protection Level 3:

1. All residential, commercial, institutional, and industrial uses-shall be limited in
using pesticides and fertilizers to only one (1) time per year to maintain a
manicured lawn or grass.

2. All above ground liquid petroleum storage tanks shall provide leak-proof
containment equal to one hundred twenty-five percent (125 %) of the tank volume.

D. Prohibited Uses and Structures. Prohibited uses and structures within Protection
Level 3 shall include, but not limited to, the following:

1. Underground storage tanks;

. Basement storage tanks without containment basins;

. Pesticide and/or fertilizer storage greater than a total of one hundred (100) pounds
in weight; -

. Septage and/or sludge spreading;

. Gas stations;

. Automotive repair establishments, including municipal maintenance garages;

. Any manufacturing or industrial businesses;

. Landfills or solid waste transfer sites;

. Junk yards and/or automobile salvage yards;

10. Asphalt products manufacturing;

11. Dry cleaning business;

12. Electroplating facilities;

13. Exterminating businesses;

14. Paint and coating manufacturing;

15. Hazardous and toxic waste facilities;

16. Radioactive waste facilities;

17. Tire and battery services;

18. Automotive towing service and storage.

W N

O 00 IO L M

24.060 Extending the WPO District. If future technical research reveals that the time of travel
data is insufficient to a particular municipal water system wellhead, the Protection Levels may
be extended no more than an additional ten percent (10%) without a map amendment.
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SECTION 25. (RESERVED)

RESERVED
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SECTION 26. CONDITIONAL USE PERMITS

26.001 Purpose.

A.

Conditional Uses. Within each district certain uses which are deemed mutually
compatible are permitied. In addition to such uses, it is recognized that there are
other uses which may be desirable within a given district, but because of their
influence upon neighboring uses. public facilities or the environment, these uses need
10 be carefully evaluated and regulated with respect to their location and operation.
Such uses are classified as conditional uses, and are governed by this section.
Conditional Use Permitting Process. The conditional use permitting process should
inform public decision makers and private individuals on the environmental and
economic effects of actions that have been proposed, increase the exchange of
information among interested parties, lead environmentally and economically sound
projects, and be used as a planning tool for aspects of decision making.

26.010 Permit Required. The Committee shall approve or deny a conditional use permit in
accordance with the substantive and procedural rules set forth in this section prior to the
establishment and maintenance of a conditional use of the types cited in the previously described
zoning districts and overlays as well as the following:

A.
B.

C.
D.

Any subdivision consisting of ten (10) lots or more.

Any resort, condominium, planned unit development, motel, hotel, or high density
multi-unit dwelling.

Any mobile home park, campground, or camping resort.

Any other use not identified in the zoning districts. Refer to section 3.090 (General
Provisions; Determination of Uses Not Listed).

26.020 Initial Project Meeting. The applicant and the Zoning Administrator or designee shall
hold an informal, initial project meeting to discuss the suitability of the project.

26.030 Application. If an Impact Evaluation is deemed appropriate during the initial project
meeting identified in 26.020, the applicant shall work with the Department to supply the
following information:

A.

Introductory Information.

1. Name and address of applicant, leaseholder of the site, architect, professional
engineer and contractor;

2. Legal description of the property;

3. Current zoning district.
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B. Nature of the Site and Surrounding Area.

1.

2.

3.

4.

5.

6.

Characteristics of the local and regional topography and geology, especially those
factors pertinent to the proposed development.

Description of the soil types of the area to be developed, including a soils map
from the Soil Conservation Service.

The resnlts of percolation tests and core samples and list of all foreseen
limitations for streets and roads, dwellings, and foundations.

Description of water resources in the region, including pertinent information on
lakes (i.e. size, shape, location, important chemical-physical data if requested)
streams and groundwater.

Characteristics of the existing vegetation of the area to be developed, showing the
distribution of the vegetation types on an attached map.

Summarization of present land use patterns, indicating both nature and the extent
of land use in the proposed site and in the surrounding area.

C. Proposed Development and Planned Alterations.

1.

Site plan drawn to scale, showing boundaries, parcel and building dimensions,
driveways, access roads, easements, parking areas, off-street loading areas and
sidewalks, etc.;

. Detailed descriptions of all proposed land alterations including:

a. A large scale topographic map [contour interval of ten (10) feet or less,
preferably two (2) feet] of those proposed alterations.

b. Vegetation.
i. Description of proposed alterations of the existing vegetation, including

amy provisions being made to preserve or supplement existing vegetation.

ii. Landscape and screening plans.

c. Erosion and stormwater- control plans which must be based upon the
"Wisconsin Construction Site Best Management Practice Handbook. "

d. When applicable, the provisions set forth in Section 22 (Shoreland Overlay
District) and Section 23 (Floodplain Overlay District).

. Drainage plans, including engineering plans for hookup to storm sewers, if

available;
Description of proposed water system.
a. Type and location of water system.
i. Central water system.
ii. Individual wells.
b. Estimated water demands.

. Description of proposed sanitary sewer system.

a. Type and location of waste water treatment system.
1. Central treatment system.
ii. Individual septic systems.

b. Volume of sewage to be generated.

. Description of solid waste disposal.

a. Operational plan for solid waste disposal.
b. Volume of solid waste to be generated.

86 M.T.L. Approved 1/9/97



D. Environmental Impact Analysis.

1.

W

List of species of plants, fish and other aquatic life, fowl, or land animals
common to the area and their required habitats, including measures that will be

-taken to preserve these habitat areas.
. List of endangered or threatened species of plants, fish and other aquatic life,

fowl, or land animals known to be within a one thousand (1,000) foot radius of
the proposed site.

. Direction of surplus run-off water from the property.
. List of any irreversible or irretrievable commitments of resources that would be

involved.

. Where applicable, assessment of a site with frontage on navigable water.

a. Allowances for natural erosion processes.

b. Provisions to retard shoreline or bank erosion.

c. Provisions to avoid enrichment of the water bodies due to non-point source
pollution (i.e. run-off).

d. Provisions set forth in Section 22 (Shorelanc Overlay District) and Section 23
(Floodplain Overlay District).

E. Social-Economic Impact.

1.

4.

Population.
a. Estimated maximum anticipated population of the development.
b. Estimated total user days per year.

. Economic Benefits. Assessment of the expected economic benefits the community

will receive, such as:

Nature of use.

Number of employees.

List products manufactured or sold.
Inputs to the construction trade.
Anticipated tax revenue.

Increased retail sales.

Mmoo ow

. Services. Assessment of the costs and consequences of servicing the proposed

development:

Total length of proposed roads.

Estimated annual cost of snow plowing.

Estimated traffic generation.

Estimated annual cost for schools and/or bussing.

Distance from the nearest hospital, responsible fire department, and full time

police headquarters.

f. Assessment of potential pressure placed on public recreational facilities and
any provisions for reducing such pressure within the development itself.

Assessment of effects resulting from changing of present land use patterns.

cap o

F. Alternatives to Proposed Action. Possible alternatives to potentially problem causing
aspects of the project should be discussed. The feasibility of the alternatives should
also be brought out.
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26.040 Referral to the Committee.

A.

Upon receiving the Conditional Use Permit application from the applicant, the

Department shall have at least thirty (30) days, but no more than sixty (60) days, to

conduct a review and generate comments. The department shall identify the

comments, proposed conditions, and recommendations to the applicant at least ten

(10) days prior to the Committee meeting .

The Department may request review of a Conditional Use Permit by other programs,

departments, or agencies within the thirty (30) day review period.

The Department shall refer the application for a Conditional Use Permit to the

Committee for recommendation to the legislature. The Committee shall hold at least

one (1) committee hearing on the proposed conditional use permit. Public notice of

the hearing shall be given in accordance to the Bylaws of Community Development

and published in the appropriate local newspaper (i.e. Menominee Tribal News).

In addition, the following interested parties shall be notified in writing by _the

applicant at the same time as the public notices are posted:

1. All property owners and leaseholders within eight hundred (800) feet of the
property;

2. Incorporated lake districts in which the proposed conditional use is located;

3. The director of the Environmental Services Department.

Copies of the fore-mentioned written notices shall be submitted to the Department

as a part of the application.

Failure of 26.040C.1 through 26.040C.3 to receive the notice or attend the hearing

shall not invalidate the proceedings.

26.050 Action by the Committee. Within forty five (45) days of the committee hearing, the
Committee shall act upon the application for a conditional use permit. The Committee act on
the application by:

A.

B.

C.

Approval of the issuance of a conditional use permit as presented by the applicant,
provided the standards of 26.060 are met;

Approval of the issuance of a conditional use permit with the conditions as deemed
necessary by the Committee;

Denial of the conditional use permit. In the case of denial, the reasons therefore
shall be stated in the minutes of the meeting and the applicant shall be notified in
writing. The applicant may appeal according to section 34.020B (Administration;
Committee; Appeals).

26.060 Standards for Conditional Use Permit Approval. Standards for conditional use permit
approval are:

A.

B.

C.

The proposed use is in conformance with the purpose of the zoning district in which
it is located;

The use will not be injurious to the use and enjoyment of other property in the
immediate vicinity for the purposes already permitted;

That adequate utilities, access roads, drainage and other necessary facilities have
been or are being provided;

Adequate measures have been or will be taken to provide sufficient off-street parking
and loading space to serve the proposed use;
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E. Adequate measures have been or will be taken to prevent or control offensive odor,
fumes, dust, noise, and vibration so that none of these will constitute a nuisance, and
to control lighted signs and other lights in such a manner that no disturbance to
neighboring properties will result;

Soil conditions are adequate to accommodate the proposed use;

Proper facilities and access points are provided which would eliminate any traffic
congestion or hazard which may result from the proposed use.

am

26.070 Authority to Impose Conditions.
A. The Committee in order to achieve the standards of 26.060, may attach certain

conditions to the permit. These conditions include, but are not limited to, changes
in building design, lot or building setback lines in excess of district regulations,
landscaping, screening, hours of operation, number of employees, sign and lighting
limitations, increased parking and sedimentation and erosion control measures.

B. Any time after the issuance of a Conditional Use Permit, the Department may re-
review the Conditional Use Permit and recommend additional or enhanced conditions
to the Committee if, in the opinion of the Department, member of the Committee
or Tribal Legislature, or a Tribal community member, that the conditions placed on
the site were insufficient. The Committee shall hold a committee hearing on the
reevaluation of the permit. Such a committee hearing shall be held in accordance
with 26.040 through 26.060. If, upon finding that the conditions of the permit were
insufficient, the Committee may enhance, modify, or leave the permit unchanged.

26.080 Lapse of Conditional Use Permit. A conditional use permit shall lapse and become void
one (1) year after approval of the Committee unless a certificate of occupancy or a building
permit has been issued. .

26.090 Revocation of Conditional Use Permit. If, in the opinion of the Department or a
member of the Committee or Tribal Legislature, the terms of a conditional use permit have been
violated, or that the use is substantially detrimental to persons or property in the neighborhood,
the Committee shall hold a committee hearing on the revocation of the permit. Such a
committee hearing shall be held in accordance with 26.040 through 26.060. If, upon finding
that the terms of the permit have been violated, the Committee may revoke, modify or leave the
permit unchanged.

26.100 Terms of a Conditional Use Permit.

A. Unless otherwise specified in the permit, a conditional use permit issued under this
section shall remain in effect as long as the authorized use continues. Any use
which is discontinued for twelve (12) consecutive months shall be deemed to be
abandoned. Prior to the reestablishment of an abandoned use, a new conditional use
permit shall be obtained under the terms of this section.

B. Any major alterations of a site plan or established conditions of an approved
conditional use permit shall require the approval of the Committee. However minor
alterations can be approved by the Department with notification sent to the
Committee.
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SECTION 27. HOME OCCUPATIONS

27.001 Purpose. To establish and initiate standards under which home occupations may be
conducted so that such occupations do not undermine the purpose and intent of this Ordinance
or the purposes of the residential districts.

27.005 (Reserved).

27.010 Standards for Home Occupations. As deemed appropriate by Tribal Legislature, home
occupations shall be allowed without permit in select residential districts, and all agricultural
districts where applicable, provided they conform to the following performance standards:

A.

B.

C.

The occupation shall be conducted entirely within a dwelling unit or an accessory
structure customarily located with a dwelling unit, or farm;
The floor area devoted to the occupation shall not exceed five hundred (500) square
feet, except as a conditional use under 27.015;
No person other than a resident of the dwelling shall be emploved therein; except
that one non-resident full-time employee can be approved as a conditional use
excluding motor vehicle and small engine repairs under 27.015C;
No inventory of a commodity shall be sold on a regular basis on the premises except
as a conditional use permit granted under Section 26 (Conditional Use Permits);
The occupation shall not be objectional to neighboring uses due to noise, dust,
odors, hours of operation, traffic generation or electrical interference;
There shall be no signs other than those permitted in the district in which the home
occupation is located;
There shall be no outside storage or display of products, materials, or equipment
except:
1. In a home occupation for repairing motor vehicles, no more than two motor
vehicles may be stored outside under the following conditions:
a. The vehicle(s) shall be stored within an enclosed area approved by the
Department which may include appropriate landscaping.
b. The vehicle(s) stored must be customer vehicles only, not those of the holder
of the permit or relatives of the permittee.
c. The vehicle(s) must be repaired immediately and in no event shall be on the
premises for longer than four (4) weeks.
d. The vehicle(s) shall be allowed as limited by proximity to neighbors.
2. Seasonal products (i.e. Christmas trees, etc.) may be displayed outside but not to
exceed eight (8) weeks.
3. Animal boarding facilities and kennels which shall provide adequate screening for
noise reduction as deemed necessary by the Committee with proper respect placed
upon the distance to any neighboring or nearby property.
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27.015 Home Occupations as Conditional Uses. The following uses may be permitted as a home
occupation, provided the requirements of Section 26 (Conditional Use Permits) are followed and
the standards of 27.010 are met:

A.

Amo 0w

Professional offices, including but not limited to physicians, chiropractors, dentists,
lawyers, real estate brokers, insurance agents, and contractors;

Beauty and barber shops;

Repair of motor vehicles and small engines including the construction and operation
of racing machines such as stock cars, snowmobiles, and tractors;

Animal boarding facilities and kennels;

Taxidermy;

Catering services.
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SECTION 28. NONCONFORMING USES, STRUCTURES, AND LOTS

28.001 Purpose.
A. Within the districts established by this Ordinance or amendments thereto, there exists

uses, structures or lots which were lawful prior to the adoption of this Ordinance but
would be prohibited or more greatly restricted under terms of this Ordinance. These
uses, structures, and lots are declared legal nonconformities.

B. Itis the intent of this section to permit legal nonconformities until they are removed,
but not to encourage their continuation. Such uses, structures and lots are declared
by this Ordinance to be incompatible with permitted uses in the district in which they
are located.

28.010 Nonconforming Uses. A nonconforming use of land or structure which existed at the
time of adoption of this Ordinance, or amendments thereto, may be continued, but shall comply
with the following provisions:

A. Only that portion of the land in actual use may be continued to be used. The
nonconforming use shall not be extended, enlarged, substituted, or moved in a
manner to increase the nonconformity, except when required by law or order or to
bring the use into conformity with the provisions of this Ordinance.

B. Once a nonconforming use has been changed to a conforming use, it shall not revert
to nonconforming status.

C. If the nonconforming use has been discontinued for a period of twelve (12) months,
it shall be considered abandoned. Any future use shall conform with the provisions
of this Ordinance.

D. Uses which are nuisances shall not be permitted to continue as a nonconforming
uses. :

E. No nonconforming use in the floodplain shall be modified or added to unless they
are made in conformance with Section 23 (Floodplain Overlay District). For the
purpose of Section 23, the words "modify” and "added to" shall include, but not
limited to, any alteration, addition, modification, rebuilding, or replacement of any
such existing structure or accessory use. Ordinary maintenance repairs are not
considered structural repairs, modifications, or additions; such ordinary maintenance
repairs include internal and external painting, decorating, paneling, and the
replacement of doors, windows, and other structural components.
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28.015 Nonconforming Structures. A structure which does not conform to the yard, height,
parking, loading, and access requirements of this Ordinance may be continued to be used but
shall comply with the following provisions:

A.
B.

C.

Normal maintenance is allowed;

Structural repairs, alterations, and expansions are allowed, provided that they do not

intensify the nonconforming nature of the structure;

Nonconforming structures which are damaged or destroyed by fire, flood, explosion,

or other acts of god are exempt from the provisions of this Ordinance, provided

reconstruction does not increase the structures’ previous nonconformity and the

structure is not situated within the shoreland or floodplain overlay district;

Once a nonconforming structure has been moved or altered to comply with the

provisions of this Ordinance, it shall not revert to nonconforming status;

In the shoreland and floodplain overlay districts, a nonconforming structure which

is destroyed or damaged more than fifty percent (50%) by fire, flood, explosion, or

other acts of god shall not be replaced, reconstructed or rebuilt unless the s:ructure

meets the provisions of Sections 22 (Shoreland Overlay District) and 23 (Floodplain

Overlay District). ‘

Nonconforming structures within the floodway district shall not be modified or added

to unless they meet the requirements of 28.010.

1. In the floodway district, any modification or addition shall meet the following
criteria:

a. The modification or addition will not increase the amount of obstruction to the
floodway pursuant to section 23.060 (Floodplain Overlay District; Special
Provisions Applicable to all Floodplain Districts);

b. Any addition to a structure shall be floodproofed, pursuant to section 23.090
(Floodplain Overlay District; Floodproofing) by means other than the use of
fill to the flood protection elevation;

¢. No structural repairs, modifications, or additions to a structure, which
exceeds, over the life of a structure, fifty percent (50%) of its present
equalized value, based on the accumulation of percentages of all structural
repairs, additions, or modifications shall be allowed unless the entire structure
is permanently changed to a conforming use;

d. If any nonconforming structure is destroyed or is so seriously damaged that
it cannot be practically restored, it cannot be replaced, reconstructed, or
rebuilt unless the entire structure meets the provisions of section 23.090
(Floodplain Overlay District; Floodproofing);

e. Has been granted a permit or a variance;

f. No new on-site sewage disposal system, or addition to an existing on-site
sewage disposal system, except where an addition has been ordered by a
government agency to correct a hazard to public health, shall be allowed in
a floodway area. Any replacement, repair, or maintenance of an existing on-
site sewage disposal system in a floodway area shall meet the requirements
of all applicable Tribal ordinances.

g. No potable water shall be allowed in a floodway area. Any replacement,
repair, or maintenance of an existing well in a floodway area shall meet the
requirements of all applicable Tribal ordinances.
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2. In the floodfringe district, any modification or addition shall meet the following
conditions:

a.

g.

Any additions or modifications which do not exceed fifty percent (50%) of its
present equalized assessed value shall be protected by floodproofing measures
pursuant to section 23.090 (Floodplain Overlay District; Floodproofing).

. When compliance with the above paragraph would result in an unnecessary

hardship, and only where the structure is not designed for human habitation
or.is associated with high flood potential, the Committee may recommend the
Tribal Legislature to grant a variance using the criteria listed below:

i. Human lives are not endangered;

- ii. Public facilities, such as water or sewer, are not to be installed;

iii. Flood depths shall not exceed four (4) feet;

iv. Flood velocities will not exceed two (2) feet per second;

v. The structure will not be used for storage of materials described in
subsection 23.070C. 5 (Floodplain Overlay District; Floodfringe District);

vi. No floor is allowed below the regional flood elevation.

Flood depth and velocities under subsection 23.070C.3 (Floodplain Overlay

District; Floodfringe District) shall be determined by standards established by

the U.S. Army Corps of Engineers.

Any addition or modification which exceeds fifty percent (50%) of a

structure’s present equalized assessed value shall require the entire structure

to be floodproofed pursuant to sections 23.070 (Floodplain Overlay District;

Floodfringe Districty and 23.090 (Floodplain Overlay District;

Floodproofing).

If neither the provisions of 28.015F.2.a and 28.015F.2.b can be met, an

addition to an existing room in a nonconforming building of a building with

a nonconforming use may be allowed in the floodfringe on a one-time basis

only, if the addition:

i. Meets all other ordinances and will be granted by permit or variance;

ii. Does not exceed sixty (60) square feet in area; and

iii. In combination with other previous modifications or additions to the
building, does not exceed fifty percent (50%) of the present equalized
assessed value of the building.

All new private sewage disposal systems, or additions to, replacement, repair,

or maintenance of a private sewage disposal system shall meet all the

applicable provisions of all Tribal ordinances.

All new wells, or additions to, replacement, repair, or maintenance of a well

shall meet the applicable provisions of all Tribal ordinances.

G. Nonconforming structures in the shoreland district shall not be modified, structurally
repaired, or added to when the cost over the life of the structure exceeds fifty
percent (50%) of its equalized value based on the accumulation of percentages of
repairs, additions or modifications unless the entire structure is permanently changed
to a conforming use.
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28.020 Nonconforming Lots. A lot of record may be used for any use or structure allowed in
the district in which it is located, provided it complies with the following:
A. All structures shall meet the setback, yard, height, parking, loading, and access
requirements of this Ordinance.
B. No structure shall be constructed on a lot which has less than fifty percent (50%) of
the required width or area until a conditional use permit has been granted.

28.030 Existing Conditional Uses. Existing conditional uses shall be treated in the following
manner:

A. An existing conditional use which, under the terms of this Ordinance, is a permiited
use in the district in which it is located, shall be deemed a permitted use, provided
the use and structures meet the regulations of the district in which it is located.

B. An existing conditional use which, under the terms of this Ordinance, is a
conditional use in the district in which it is located, may be continued, provided the
terms of the conditional use permit are being followed.

C. An existing conditional use which is listed as neither a permitted use nor a
conditional use, under the terms of this Ordmnance, shall be deemed to a
nonconforming use and shall be subject to the provisions of this chapter.

28.040 Record of Nonconforming Uses. A current file of all nonconforming uses shall be kept
by the Department, listing the leaseholder’s name and address, property description, nature and
extent of the nonconforming use, and the date the use was established or became nonconforming.
The file shall be used by the Department to document changes or expansions of such uses and
for issuance of violation notices.
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SECTION 29. ON-SITE PARKING AND LOADING

29.001 Purpose. To promote public safety and welfare by reducing congestion on public streets
and roads, by requiring, on each lot, sufficient parking and loading space to accommodate the

traffic generated by the use of the lot.

29.005 (Reserved).

29.010 General Provisions.
A. Minimum Regulations.
1. A minimum of one hundred eighty (180) square feet is required for each parking
space. Parking spaces shall be not less than nine (9) feet in width and eighteen
(18) feet in length, plus adequate access and maneuvering area. NOTE: The
minimum dimensions create less than the minimum area, therefore an increase in
length and/or width shall be required for compliance.
2. Required Disabled Parking Spaces.
The number of parking spaces allocated for disabled parking shall be four
percent (4%) of the total number spaces required.
The minimum number of disabled parking spaces shall be one (1) for facilities
with twenty five (25) or less spaces.
Disabled parking spaces shall be located adjacent to and/or closest to the
facility’s entrance and shall be barrier free to the entrance.
Disabled parking spaces shall be identified by a sign, at least four (4) feet
high, at the face of the stall.
The minimum dimensions for a disabled parking space shall be the same as
29.010A.1 with the addition of a minimum four (4) foot buffer from the
adjacent parking space or accessway.

a.

b.
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MINIMUM DIMENSIONS FOR A DISABLED PARKING SPACE
(NOTE: Minimum area still required)
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3. All parking spaces shall have direct access to a street or alley. Loading spaces
shall be sufficient for the uses they are designed to serve and shall provide space
for maneuvering.

4. Required parking and loading spaces shall not be used for storage of goods or
storage of vehicles that are inoperable or for sale or rent.

Reduction and Use of Parking and Loading Space.

L. On-site parking facilities existing upon the date of the adoption of this ordinance
shall not be reduced to an amount less than required herein.

2. 1f an existing structure or use with less than the number of parking and loading
spaces required under this section is expanded to an amount less than fifty percent
(50%) of its gross area, then additional parking shall be required only for the
addition.

3. f an existing structure or use with less than the number of parking and loading
spaces required under this section is expanded to greater than fifty percent (50%)
of the original structure or use, then the number of parking stalls required shall
meet the total number required under this section.

. Computing Requirements. In computing the number of spaces required, the

following rules shall govern:

1. "Floor Space" means the gross floor area of the specific use.

2. For structures containing more than one use, the required number of spaces shall
be computed by adding the spaces required by each use.

3. Where parking spaces are calculated according to the number of employees, the
number of employees on the main shift, or the greatest number of employees
present at one time, shall be used to compute the number of stalls required.

4. In the case of fractional parking spaces, the number of required spaces shall be
rounded up to the next whole number.

5. Parking space requirements for uses not specifically mentioned herein shall be the
same as required for a use of similar nature, as determined by the departments.

. Location of Parking Facilities. Unless included as part of a Conditional Use Permit,

required off-street parking facilities shall be located on the same lot as the use they

are intended to serve, provided that combined or joint parking facilities may be
provided for uses in the C-1, C-2, UID-1, I-2, and TI-1 districts if the total number
of spaces equals the total spaces required. In the case of joint facilities, no parking
space shall be more than four hundred (400) feet from the use it is intended to serve.

Screening. All open automobile parking areas containing more than five spaces shall

be effectively screened on each side abutting a residential district by a wall, fence,

or densely compact hedge of not less than four (4) feet in height. This requirement
may be waived if the parking area is at least seventy-five (75) feet from the nearest
residential property line.

Lighting. Lighting used to illuminate on-site parking areas shall be directed away

from residential properties and public right-of-ways.
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G.

Yards.

1. In the C-1, C-2, UID-1, I-2, and TI-1 districts, on-site parking is allowed in all
yards, provided that in the front yard a five (5) foot setback is maintained. When

- abutting a residential district, side and rear yard setbacks shall be ten (10) feet
from the property lines.

2. In residential districts, parking in a required front yard is prohibited except for
improved driveway areas.

Construction and Maintenance. In the C-1, C-2, TI-1, UID-1, I-2, and R-4 districts

all parking areas and access drives shall be covered with a dust free, all-weather

surf